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INTRODUCTION. 



GREAT BRITAIN is the only mo^ 
narchical ftate now exifting, where 
the rights and privileges of the fub- 
jeft are, by the conftitution, perfedly fecu- 
red againfl the incroachraents of the prince ; 
and where no law can be made, or tax 
impofed, without the confent of reprefenta- 
tives chofen by the people themfelves. 

Altho' the bringing this admirable con- 
flitution to that degree of perfedion it has 
now attained, has been the work of many 
ages, the feeds of it are to be difcovered in 
the annals of thofe nations that overfpread 
Europe upon the declenfion of the Roman 
empire) and whofe cuftoms and manners 
made fo remarkable an alteration upon the 
face of that quarter of the globe. Men, 
who from their infancy had imbibed the fpi- 
rit of liberty and independence, and allow- 
ed fuperior command only to fuperior merit, 
xcal or fuppofed, were not formed to yield 

A to 



2 INTRODUCTION. 

to the unlimited controul of a fmgle ruler, 
or to fubmit to the arbitrary didates of one 
whom they themfelves had elevated to di- 
ftindion. Hence, in all the new kingdoms 
eftablifhed in Europe, upon the irruption of 
the northern nations, the power of the mo- 
narch, at firft only the leader of the con- 
quering army, was of a very limited nature ; 
Nothing of moment was done or under- 
taken, but with the advice of the great and 
leading men, the proceres regniy who form- 
ed a body known by difterent names ia 
different countries. The Cortes in the 
kingdoms of Arragon and Caftile ; the an- 
nual aflemblies held in France under the 
names of Les Champs de Marsj and Les 
Champs de Mai; afterwards fucceeded by 
the States General; the Wittenagemot in 
England during the Anglo-Saxon govern- 
ment, were all of one origin ; and, being 
invefted with the higheft authority, render- 
ed the power of the kings more the (hadow 
than the fubftance of regal dominion. 

It muft not, however, be fuppofed, that, 
in the ages to which I now refer, the whole 

body 



INTRODUCTION. a 

body of the people were free and indepen- 
dent. The idea of an univerfal poUtical 
liberty was then unknown. It was incon- 
fiftent with the feudal fyftem that took 
place in the new kingdoms of Europe ; and 
no example of a conilitution, formed upon 
a bafis fo excellent, appeared, till that fy- 
ftem had greatly declined, and had been in 
a manner totally obliterated. 

Neither muft we fuppofe, that the fame 
identical mode of government took place 
in each of the feverai kingdoms, formed 
upon the ruins of the Roman empire ; or 
that the ariftocratical liberty, with which 
each was at firft influenced, continued to 
produce the fame efleds in all. In fome, 
the power of the monarch was more, and 
in others lefs limited. In fome, the national 
council was compofed only of a few great 
and leading men ; in others it was more 
diffufed, comprehending a greater part of 
the body of the people. The circumftan-* 
ces of fituation, climate, foil, commerce, 
and religion, the difpofitions and talents of 
princes, the fadions amongft the great men, 

A 2 tended. 



4 INTRODUCTION. 

tended, in the courfe of years, to introduce 
revolutions in the political fyftem,* and to 
form new conftitutions of government : So 
that, while one nation daily improved, and 
at laft brought its political liberty to the 
higheft luftre, others gradually declinedf 
and in the end funk under the abje£t yoke 
of abfolute monarchy. 

To point out the various revolutions in go- 
vernment that have taken place in the diffe- 
rent nations of Europe, ;and to trace the caufes 
of thcfe revolutions, would be to write the 
hiftory of many ages. The reader may con- 
fult other authors on that fubjed ; which, tho' 
entertaining to a philofophic and inquiring 
mind, is not neceffarily connedked with the 
view or intention of this treatife: It will be 
fufficient for my purpofe, to give a fhort 
Iketch of the rife and progrefs of parliament 
\n this ifland, 

TITLE 



Title l 



Of the Englifli Parliament. 

AUTHORS differ much with regard 
to the word Patliament. Some de* 
rive it from the French, others from 
the Celtic * ; but all agree that it was un- 
known in England prior to the Norman con- 
queft; nor do we find it in ufe till the reign 
of Henry III. Hence Craig, in his valuable 
treatife De Feudis^ has been led to obfervd, 
that parliaments were firft introduced by that 
prince : But, although the great council of 
the nation was, during his. reign, brought 
nearer to the plan upon which parliament is 
now eftabliflied ; thofe who fuppofe that, 
prior to this period^ the kings of England 
were poflefled of abfolute power, or unlimit- 
ed authority, muft be little verfed in the hi- 
ftory of that kingdom. 

A 3 What 

* Sec Barriflgton's Obfervatidns, p. 67. 



6 Of the Engli/h Parliament. 

What particular form of government took 
place in Britain, or, to fpeak more properly, 
in the different ftates in Britain, prior to its 
becoming a Roman province, can only be a 
matter of conjedlure. We look in vain 
for certainty in ages fo dark and remote^ 
feut as, in all probability, this ifland was 
jieopled from Gaul, it is natural to fuppofe 
that the feme manners and cuftoms would 
be introduced which prevailed in that part 
of the continent whence the firft fcttlers 
tame, and which are fb well defcribed by the 
two bell hiftorians that their own, or per- 
haps any age has produced, Caeiar and Ta*» 

citus. 

White Britain remained under the power 
of the Romans, it would no doubt be fubjeft 
to their government and laws, like any other 
province ; but, when they were obliged to 
abandon it, in order to prefervc countries 
nearer the feat of empire, and the luxuri- 
ous and effeminated Britons were over- 
powered by the Saxons, whom they had in- 
vited to aflift them againft the incurfions of 
the Pidks and Scots, the form of government, 

to 
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to which thefe new conquerors had been ac- 
cuftomed, would naturally take place. Wc 
accordingly find, that, even during the hep- 
tarchy, all matters of public concern were 
tranfafted by the king, with the advice of the 
great council of the nation, which was held 
under the feveral names of Micbel-Jynothj or 
great council^, Michel^gemote^ or great meet- 
ing, and more frequently, JVittena-gemoty or 
the meeting of the wife men. 

After the union of the different king- 
doms that compofed the heptarchy, King 
Alfred ordered this national affembly to 
meet twice in the year, or oftner, if necef- 
fary ; and, as the fucceeding Saxon and Da- 
nifli monarchs held frequent councils of 
this fort, for the purpofe of enadiing laws ; 
fo, from the titles prefixed to thefe laws, we 
may fafely conclude, that both the king and 
the great council were underftood to have a 
joint, and neither of them an exclufive au- 
thority, in mitters of that kind *. 

A 4 Who 

♦ The preamble to the laws of Edgar is thus expfefled: 
* Haec funt infiitnta quae pdgarus Rex confilio fapren^ 
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Who were the conftituent members of 
this great council, our beft antiquaries have 
not been able with certainty to decide. It is 
agreed on all hands, that the biiliops aiid 
abbots, and the aldermen, or g wernors of 
counties, were admitted to it ; and it is na- 
tural to fuppofe that the j\idges, or men 
learned in the law, would likewife make part 
(rf an aflcmbly of that kind. It is alio pro- 
bable, that the more confiderable proprietors 
of land would be intitled to a feat in this 
national council ; but I can fee no certain 
ground for concluding, that, in thofe days^ 
there was any fuch thing known as a repre- 
fentation of boroughs : The cities were then 
Kttle better than villages ; and the nature of 
government favoured too much of ariftocra- 
cy to countenance fuch a reprcfentation f. 

The 

< turn fuorum inftituit.' The laws of Ethelftan are en- 
titled, * Haec funt judicia quae fapientes confilio Regis 

* Ethelftani inftitnenint.* And thofe of Edmund, * Haec 
« funt inftitutiones quas rex Edmundus et epifcopi fui, 

* cum fapientibus fuis, inftituerunt.* 

f See Brady's treatife of £ngli(h boroughs, p. 3. 4« 5. 
Ice. 
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The Norman conqueft is a remarkable 
aera in the Englifh hiftory, and could fcarce- 
ly fail to produce at leaft a temporary revo- 
lution in the internal polity and conflitution 
of that kingdom. William, though he 
founded his title to the crown, both upon a 
pretended will of King Edward, and upon a 
fuppofed eledion of the people, ftill retained 
the idea and manners of a foreign conqueror. 
He, for a time, indeed, (hewed great affa- 
bility and regard to his new fubjeds ; but he 
took care to place all real power in the hands 
of his Norman followers : And the commo- 
tions that happened after he left the king- 
dom, on his firft expedition to Normandy, 
furnifhed him, at his return, with a pretext 
for uling the Englifh with much rigour. 
This produced new infurredions ; but thefe 
proving unfuccefsful, only gave a handle for 
fliil greater feverity ; and, by the confifca- 
tions which followed, added confiderably to 
his power, and enabled him, even with fome 
(how of juftice, to gratify the rapacity of the 
llormans. He accordingly flripped the na- 
tives almofl entirely of their property ; and, 

eltablifhing 
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eftablifhitlg the feudal fyftem over the wkole 
kingddrti, dS it theft fubfifted irt France and 
Normafedy, Ike divided ill the lands in Eng- 
land, excitrfive of the ckurch-lands and the 
royal demefne^, into about 700 baronies, 
which, with the refervation of the ordinary 
feudal fervices, he bellowed upon the moft 
confiderable of his Norman followers; and 
thefe again parcelled out part of the lands fo 
conferred upon them to other foreigners, 
who were denominated knights or vaflals, 
and paid the barons the fame fervices and 
fubmiffion which they themfelves paid to 
the fovereign. Nor did William flop here ; 
he reduced the eccleliaftical revenues under 
the fame feudal government, and obliged the 
bifhops and abbots to furnifli, during the 
time of war, a certain number of knights, 
or military tenants, proportioned to the ex* 
tent of territory which they polteffed. 

By this innovation, William's power muft 
have become greater, and his authority more 
extenlive than that of any of the Englifh 
monarchs, during the period of the Anglo- 
Saxon government. The natives, either 

fO- 
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totally difpoflefled bf their lands, or glad to 
hold them of the Norman barons, would 
not be called upon to aid the fovereign with 
their councils; and the Normans, who came 
in their place, Owed too tnuch to the arbitra- 
ry fvfay of William, to pretend to controul 
his authority. Cbiiftantly ertlployed, not 
only in his reign, but during the t-eigns of 
his immediate fucceflbrs, either in fecuring 
themfelves againil the revolts of the natives, 
or in ferring their princes in expeditions 
on the continent, they could not for {omt 
time acquire fb firm an eftablilhtnent, as to 
enable them eflFcdually to reprefs the arbi- 
trary dominion which thefe princes affumed. 
No fooner, however, did they begin to u-^ 
nite with the nation, and to gain a fecurity 
in their poffeffions, than the natural genius, 
and manners of the country whence they 
came, taught them to oppofe even the ap- 
pearance of defpotifm. And thus the very fa- 
vours which the fonqueror beftowed upon 
his f^bllowers, ferved to make them the more 
formidable to his nofteritv. 



We 
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We muft not, however, fmagine that the 
antient mode of government fleered fo ma- 
terial an aheration by the conqueft, as to 
render the great council no longer a part of 
the conftitution, or that the lirft kings of 
the Norman race were totally indepehdent. 
An alteration fo favourable to the crown was 
not ealily brought about, and was indeed 
totally inconfiftent with the feudal fyftem, 
which, if William did not lirft introduce into 
England, he certainly cftablifhed and con- 
firmed. It was the privilege, as well as the 
duty of all thofe who held in capite of the 
fovereign, to attend his great court, of which 
they were the peers ; and, although Wil- 
liam and his immediate defcendents were not 
fo dependent upon the will of the barons, 
who, from the caufes above mentioned, were 
then only in the infancy of their power, 
there are many inftances of thefe barons 
being fummoned to attend the great council, 
along with the dignified clergy, who had a 
two-fold right to be called ; firft, in confe- 
quence of antient ulage, during the Anglo- 
Saxon government ; and, fecondly, as be- 
ing 
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ing thenifelves the King's tenants in ca^ 
pite for their fees. 

But thcjTe councils difFered materially from 
parliament, as we now underftand the word. 
There was no eledion of reprefentatives for 
counties or boroughs ; no feparate houfes of 
lords and commons : The bifliops, and abbots, 
and the barons, who were the * immediate 
vaflals of the crown, were the only members 
of thefe councils, and met together in one 
bodyi to deliberate upon public affairs. Nay, 
what is very remarkable, inftances occur of 
foreign barons fitting and voting in the great 
council of the nation ; and we find laws that 
were ena&ed in foreign parts binding up- 
on the kingdom. Several Norman barons 
voted in the great council, which was fum- 
moned in 1 164, by Henry II. for the pur- 
pofe of trying Thomas a Becket *, and one 
of the moft equitable laws made in that 
prince's reign, forbidding the goods of avaffal 
to be feized for the debt of his lord, unlefs 
the vaflal were furety for the debt, and or- 
dering the rents of vaffal$ to be paid to the 

cre- 

f Fits-Stepb. p. 36* 
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creditors of the lord, and not to the lord hinx-f 
felf, paiTed in a council which was held at 
Verneuil, and confided of fome prelaites ^nd 
barons of England, and others of Npi*]!!^* 
dy, Poitou, Apjou, Maine> Touraiqe, and 
Brittany ; and took place ia all thefe differ 
rent territories *. 

While the immediate vaflals of the crown 
continued to be few in number, there waa 
no room for reprefentatives ; but, in time» 
they became too numerous to meet tpgethcr 
in one body. Thofe who had only (mall fee$ 
were likewife apt to confider attendance in the 
great council as a hardfliipi wd accordingly 

wished 

* Bened. Abb. p. 248, This author does not indeed 
pofitively foy, that this law was ordered to be obferved in 
England ; but, as all the other countries n)e9tioned by hiio 
were equally independent of each other, there is uq 
reafon to fuppofe that it did not extend to England as 
well as to the reft. His words are, • Hoc ftatutum et con- 

* fuetudinemftatuitDominus Rex, et teneri praecepit ugi 

* omnibus villis fuis, et ubique in poteftatc fUfi, fcilicet^ 
« ^lormannia, et Aquitania, et Andegovia, et Brittania, ge- 
f nerale etra^um. — Et, ut hoc ftatutum finniter tenere* 

* tur, et ratura permaneret, fcripto commendari, et figiltt 
f fi;i au(ftoritate confirmari fecit.' 
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wiibed to avoid it. Some denied their te- 
nors, on purpofe to get free of the burden ; 
and others ufed intereft to obtain charters 
to exempt them from ferving in parlia-- 
ment *. 

Thefe caufes, joined to the great alteration 
made upon the ftate of boroughs by the Nor-^ 
man princes, who bellowed upon them ter- 
ritories in property, holding immediately 
of the crown, and by the acceffion of wealth, 
which growing induftry and commerce pro- 
duced among;ft their inhabitants, naturally 
occafioned a remarkable variation in the con- 
ilitution of the great council. The ecclefia- 
ilical dignitaries and the great barons con- 
tinued to attend in perfon. The lefler ba- 
rons deputed a certain number from each 
county to reprefent their body ; and the bo- 
roughs, as immediate tenants of the crown, 
were likewife penjiitted to fead reprefenta- 
tives to the national aflembly. 

At what precife period this new eftablifh- 
ment firft took place, does not with certainty 

appear : 

* Cpke 4* infi. 49^ 
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appear : It is commonly afcribed to that pe- 
riod of the reign of Henry III. when the 
Earl of Leicefter was at the head of affairs. 
It appears, indeed, to be pretty evident from 
the charter of K'n^ John, granted in 1205, 
that the reprefentation of the fmaller ba- 
rons had not then been introduced ; for, as 
by that charter the archbifliops, bifhops, ab- 
bots, earls, and great barons of the realm, 
weretobefummoned fingly by the King's let- 
ters ; fo all the other fmaller barons, who held 
in capite^ were to be fummoned in general 
by the fherifFs and bailiffs. Neither does a- 
ny thing in this charter authorife us to be- 
lieve that any reprefentation of the boroughs 
had at that time taken place ; and the firfl 
fummons for calling the reprefentatives of 
• counties and boroughs, that is now extant, 
iffued no earlier than the. 49th year of Hen- 
ry III. Nor does it even with certainty ap- 
pear that the boroughs were regularly fum- 
moned fo early. All we find is, that the 
cities of York and Lincolr, and other bo- 
roughs of England, were written to, and re- 
jcjuired to fend two of the moft difcreet men ; 

and 
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and the firft regular fummons we meet with, 
dire<fled to fheriffs for the eledion of ci- 
tizens and burgeffes, is in the 2 3d of Ed- 
ward I. * 

It is equally uncertain, when the parlia- 
ment of England was firft feparated into two 
different houfes: That feparation muft, 
however, have taken place before the year 
1 376, when we find a fpeaker of the com- 
mons elected by them t- 

B From 

* A late ingenious author has, in a manner^ promifed 
to the public, to exhibit a conne^ed view offeveraldiredl 
arguments, which prove a reprefencation of the commons 
before the 49th of Henry III. See hiftorical diflertation 
concerning the antiquity of the Englifh conRitution* 
p. 281. I hope he will perform this promife; in the 
mean time, the reader may confult the hiftory of Henry 
II. by Lord Littleton, who is a very warm advocate 
for a more early reprefentation of the boroughs. 

f It is remarkable that this fpeaker of the commons, 
whofe name was Peter de la Mare, had been imprifoned 
and detained in cuftody by King Edward III. for his free- 
dom of fpeech, in attacking the Miftrefs and the Mini- 
fters of that Prince ; Harae, 3. vol. p. 3. Carew in his 
preface, p. 6. fays. That, in the parliaments of the 1 8. 
and 22. of Edward I. the Lords and commons met toge- 
ther to hear the caufe of calling the parliamejit, and when 
that was declared, feparated in order to conAdcr and de-. 
bate apart> of the matters given in charge. 
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From that period, we find a regular par- 
liament, confifting of lords and commons ; 
the firft compofed of the ecclcfiaftical dig- 
nitaries, and the great barons or peers, who 
were fummoned fingulatim by the king*s 
letters ; and the fecond, of the reprefenta- 
tives of counties and boroughs, who were 
fummoned per vicecomites; and the only 
material alteration that happened with re- 
gard to either of thefe bodies, down to the 

imion of the two kingdoms, (except du- 
ring the time of the ufurpation, when the 
conftitution was totally unhinged), was, 
that, upon the diflblution of monafteries in 
the reign of Henry VIII. the number of the 
fpiritual lords was greatly reduced, being 
thenceforth confined to the two archbifliops, 
and twenty-four bifhops ; whereas former- 
ly the mitred abbots and priors made part 
of that branch of the upper-houfe. 

Having thus prefented the reader with a 
fhort Iketch of the origin and conftitution 
of the Englifh parliament ; and it being no 
part of my plan to enter into a minute dif- 
cuflion of the powers or feparatc depart- 
ments 
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ments of its feveral branches, or of the 
mode of election of the commons that has 
been there eftablifhed, I fliall now proceed 
to confider the origin and conftitution of 
the parliament of Scotland. 



B2 TITLE 



^ 



TITLE II. 



Of the Parliament of Scotland. 

IN this title I propofe, in the firft place^ 
to trace the origin and the ancient 
conftitution of parliament in Scotland ; 
and next, to ftate the feveral changes it un- 
derwent, down to the union of the two 
kingdoms ; after which, I {hall point out 
in what particulars it differed moft materi- 
ally from the parliament of England, and 
attempt to explain the caufes of thefe diffe- 
rences. 



SECTION L 

Of the Origin and firft Conftitution of Par^ 
liament in Scotland. 

The more ancient hiflory of Scotland, 
like that of all other nations, is involved 

in 
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in obfcurity and fable. Particular cir- 
cumftances have, however, concurred, to 
bring down that obfcurity to a later period 
than otherwife would have happened. Of 
thefe, the deftruftion of many, and the ab- 
ftradion of others, of the public records 
and monuments by Edward the lirft of 
England, if true^ is not the leaft remar- 
kable. 

The Englifli have the laws of their Sax- 
on kings : The Scots do not even pretend 
to have any of an older date than the time 
of Malcolm H. who began to reign only in 
the year 1004; and, from the names of 
offices, and the titles and other vocables 
mentioned in the laws afcribed to that prince, 
there arifes at leaft a ftrong prefumption 
that they are the compofition of a later age. 
The judicious Sir H. Spelman conjectures, 
that the name of Malcolm II. has been er- 
roneoufly fubftituted by tranfcribers in the 
place of Malcolm III. whofe reign commenced 
in 1 057, only a few years before the Nor- 
man conqueft *. But there is reafon to be- 

B 3 lieve 

9 Reliquiae Spelmanianae^ p. 28^ 
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» 

lieve that they are the produdion of a ftill 
later period. 

Notwithftanding this darknefs which at- 
tends the Scottifh hiftory, we may reafb- 
nably fuppofe, that the anticnt form of go- 
vernment would be fimilar to that which 
took place in England after the arrival of 
the Saxons, and was eftabliflied in the other 
nations of Europe that were formed upon 
the ruins of the Roman empire. For, fo 
far back as we can go, with any degree of 
certainty, we difcover a limited monarchy, 
and find, that all matters of confequence or 
public concern were tranfafted, not by the 
king alone, but by the king and his great 
council; and this great council is eafily 
traced to have been of the fame nature, and 
compofed of the fame members, with the 
great council of England during the time 
of the Saxons, iind the reigns of the firft 
princes of the Norman line. 

The ftatutes of William I. commonly cal- 
led William the Lion, who began to reign in 
1165, are thus titled : ' Statuta five affifaere- 

* gis Willielmi regis Scotiaefadae apud Perth 

^ coran) 
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* coram epifcopis, abbatibus, baronibus, et 
'* aliis probis hominibus terrae fuae.' And 

the very firft chapter begins with thefe re- 
markable words : ' Placuit Regi et concilio 

* fuo.' The epifcopi^ the abbatesy and the 
barones are well known; but it may be alked, 
who were underftood by the general defcrip- 
tion of the ' alii probi homines terrae fuae,' 
whom we likewife find mentioned as making 
part of the great council, in the 2d chap- 
ter of the ftatutes of Alexander II. ? The 
words are no doubt extremely comprehen- 
(ive ; but the ftatutes of thofe two princes 
do themfelves fufficiently anfwer the que- 
ftion. In the 3 2d chapter of the Jiatuta 
Willielmi there is an enumeration of the 

members of the commune concUinm^ which is 
there exprefsly defcribed as confiding of the 
praelatij comitesy haroncs^ and libere tenentes. 
We may therefore fafely conclude, that the 

* alii probi homines terrae,' mentioned in 
the title of thefe laws, were no other than 
the fmall barons, who held in capitc of the 
crown. Did any doubt remain, it would be 
cleared up by the 3d chapter of the ftatutes 

B4 of 
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of Alexander II. ; which enaded, ' Quod 

* de caetero, non fiat facramentum de amifli- 

* one vitae, vel membrorum hominis feu 

* terrae, nifi per fideles homines, et per pro- 

* bos libere tenentes per cartas.* 

Thefe ftatutes clearly fhow, that, in thofe 
days, the inhabitants of the boroughs made 
no part of the great council of the nation ; 
nor is there any reafon to fuppofe that re- 
prefentatives from boroughs were admitted 
till near the end of the reign of Robert 
Bruce. There are extant two coUedions 
of ftatutes, faid to have been made in that 
prince's reign, the prima et fecundajlatuta 
Robert i. From the Jiattita fecunda^ which, 
however, arc not authenticated, nothing is to 
be learned with regard to the conftitution of 
parliament at that time ; but, from the title 
prefixed to the Jlatuta prima^ which were 
enaded in a parliament held at Scone in the 
1 3th year of Robert's reign, we have good 
reafon to believe, that no reprefentation of 
the boroughs had as yet taken place, no 
mention being made of any fuch reprefen- 

tativea 
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tatives in the enumeration of the conftitii- 
ent parts of that parliament ♦. 

We have, however, certain evidence, 
from an indenture drawn up in 1 326, be- 
twcen this Robert Bruce and the earls, ba- 
rons, freeholders, and communities ' of bo- 
roughs (as they are there termed) by which 
he obtained a grant, during life, of the tenth 
penny of all the farms and revenues be- 
longing to the laity, that burgefles were 
then admitted to parliament f. They were 
probably called upon that occafion, becaufe 
it was in view to tax the property of bur- 
gefles 

♦ They arc thus defcribed : * Robertus, Dei gratia, 
' Rex Scotorum, anno regni fuidecimo tertio, die Domi- 

* nica proxima, cum continuatione dierum pod feflum 

* Sandi Andrcae Apoftoli, fubfequentium, reddens apud 

* Sconam, in piano parliamento fuo tepto ibidem, habi- 
« toque folenni traftatu, cum epifcopis, abbatibus, priori- 

* bus, comitibus, baronibus, et aliis magnatibus de com- 
< munitate totius regni ibidem congregatis ; fuper va- 
f riis ct arduis negotiis» ipfum et regnum fuum tapgenti- 

* bus, atque in futuro tangere valentibus.* 

f The original indenture is in the advocates library; 
and a copy of it is to be found in the appendix to the 
Law Traa^, printed at Edinburgh in 1 758, 
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gefles as well as land-holders ; and they per*- 
haps had no voice in other matters : But 
that they were confidered as a feparate and 
diftinft branch of parliament fo early as the 
reign of David IL the immediate fucceflbr 
of Robert Bruce, is evident from the fta- 
tutes of that prince ; for, in the 41ft chap- 
ter of thefe ftatutes, the three eftates, or tres 
communitates regnij are particularly men- 
tioned : ^ In parliamento ad inflantian^ tri- 

* um communitatum, per Regem exprefle 
' conceffum et publice proclamatum,* &c. la 
thofe days, there was no difiindion in parlia- 
ment between the greater andfmaller barons; 

the third eftate muft therefore have con- 
fifted of the burgeffes, as the firft did of th^ 
eccleiiailical dignitaries, and the fecond of 

* the comites, barones, et libere tenentes,' 

It is from the period of admitting the re- 
prefentatives of boroughs to the great coun- 
cil of the nation that we may date the ex<« 
iftence of parliament, properly fo called *• 

I 

♦ The word parliantent is not to be found m any of the 
^Id ftatutes prior to thofe of Robert Bruce; and it ap? 

pears 



Of the Parliament of Scotland. 17 

I ihall now proceed to mention the altera- 
tions that its conflitution afterwards under* 
went. 



SECTION IL 



Of the Alterations in the Gm/Htution of the 
Scotch Parliament J from the time that the 
Reprefentation of Boroughs 'was intro-- 
ducedj dawn to the Union of the two 
Kingdoms. 

W£ have feen that the reprefentation 
of counties took place, in England, 
at leaft as early as the reprefentation of bo- 
roughs. This, however, was not the cafe in 
Scotland } and, though it may with reafon 
]}t fuppofed, that the fmall barons were, be- 
fore that period, become too numerous to at-y 
tend in perfon, and that many of them were 

little 

pears to have been ufed for the firfl time in Scotland in 
the treaty of marriage made in 1290 with Edward I. A^ 
frercrombiey vol. I. p. 460. 
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little able to bear the expence of fuch atten- 
dance ; yet no attempt was made to relieve 
them till the feventh parliament of James I. 
It does indeed appear, that perfonal at- 
tendance was not always deemed neceflary, 
and that it was cuftomary for thofe who 
were bound to ferve in parliament to name 
procurators or deputies; but this praftice 
was juftly correfted by the adt 1425, cap. 
52. which enadied, ' That all prelates, erles, 

* barronnes, and freehalders of the king 

* within the realme, fen they ar halden to 
' give prefence in the kingis parliament and 

* general councel, fra thine foorth be halden 

* to compeir in proper perfon, and not be a 

* procuratour ; but gif the procuratour *1- 

* leage there, and prove a lauchfull caufe 
' of their abfence.* We accordingly leam^ 
from the titles prefixed to the adts of the 
6th, 7th, and 8th parliaments of this prince, 
that thofe who could not give a reafonable 
excufe for their abfence were fined in L. lo. 
The words are : * Comparentibus omnibus 

* illis qui debuerunt, et voluerunt, et potue- 

* runt commode interefle, abfentibus qui- 

< ])ufdant 



^ 
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^ bufdam aliis quorum quidem legitime ex- 

* cufati fuerunt ; alii vero, quafi per contu- 

* maciam, fe abfentaverunt, quorum nomi- 

* na patent in rotulis fedlarum, quorum quif- 
^ que adjudicabitur in amerciamento decem 

* librarum *.' 

But, by the aft 1427, cap, 1 01. the fmall 
barons and free tenants (the old libere 
tenentes) were relieved of the burden of at- 
tending 



♦ This fine was confiderably increafed by tJie afts 1587, 
cap. 34. and 161 7, cap. 7. ; and ftiU more fo by two un- 
printed adts of the 2d fei&on of the 1 ft parJiament of 
Charles II.; and by the firft ad of the 3d feffion of the 
1 ft parliament of William and Mary. The z6t 1617, cap. 7. 
did however allow thofe prelates and peers, whofe abfcncc 
was lawfully excufed, to give proxies to fomc of their own 
eftate to vote for them ; but no fuch privilege was by that 
ftatute given to the fmaA barons or burgeffes. This aft 
Itkewife dficlkrcd, that no excufe fhould be received but a 
licence from the King, if within the kingdom, or, in his 
abfence, from his High Commiffioner, and, in the abfcnce 
of fuch Commiffioner, from the Lord Chancelicr and 
Lords of the Secret Council, tq be produced the firft day 
of the parliament. Hence Sir George M'Kenzie obferves, 
that the allowing proxies was an advantage to the King, 
feeing it depended upon him whether or no they could be 
effeduaL Sec his Obfcnrationsy p. 344. 



JO Of the Parliament of Scottand. 

tending pailiament, upon condition of their 
fending two or more wife men, as commif- 
fioners, from each fliire^ according to its fize, 
except the two (hires of Qacknaannan and 
Kinrofs, which, being very fmall, were only 
to fend eacl\j of them one commiflioner. 
This ad further direfled, that out of thefc 
commiffioners a wife and expert man fhould 
be chofen, who fhould be called the Com- 
mon Speaker of parliament, and propofe all 
things pertaining to the commons in par-^ 
liament; and that the whole commiffioners 
fhould have coftage [i e. their expence^ 
ftom thofe of their refpeftive fhires who 
owed attendance in parliament ^. 

It 

* By the aS: 1 587, C. 1 14. It was ordered, that all free- 
holders fhould be taxed for the expence of the commii* 
fioners of the Ihires ; that the Lords of coimcil and b£* 
Hon fhould yearly dire& letters at the tnftance of ths 
commidioners, for conveening the freeholders to make 
fuch taxation ; and that, for payn^nt thereof, letters af 
homing and poinding fhould be di reded upon a charge 
of fix days. Still however this taxation was uocertaia 
and undetermined; but by the a(^ 1661, c. 35. five 
pounds Scots were allowed to every commiflioner for each 
day's attendance, includiog the fiiA and lafl days of the 

parliament* 



Of the Parliament of Scotland. 31 

It is probable that at this time James I. 
who had received his education in England, 
intended to put the parliament of Scotland 
upon the fame footing with the Englifh 
parliament^i^ and to render the commons a 
feparate houfe. But, if fuch was his inten- 
tion, it did not take place. On the contra- 
ry, no part of this ftatute feems to have 
been much regarded. The fmall barons 

neglected to ele£k commiffioners, and were 
of courfe ftill obliged to give perlbnal at- 
tendance, that being the condition under 
which they were relieved • of the burden. 

We 

parHament> and a certain number of days for going and 
returning, for which all the freeholders, heritors, and 
lifcrcnters, except noblemen and their vaflals, were to be 
liable in proportion to the value of their relpedivc lands 
and rents within the fhire. This daily allowance was^ 
however only given for the days the commiflioners ac- 
tually attended; and by the adl 1690, c. i, the clerks 
of fcfTion, as deputies of the clerk-regiftcr, were ordered 
to make fcderunts of each diet of parliament, and to mark 
thofe who were abfent. By this a^ the clcrk-regifter was 
likewifc ordered to give certificates to the commiflioners 
of (hires and boroughs of their attendance, in order that 
they might exadb their fees from the (hires and boroughs 
which they reprefented. 
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We accordingly find a new a6t pafTed about 
thirty years after, by which it was enadiedi 
** that no freeholder under L. 20. fhould be 
conftrained to come to parliament as for 
prefence, except he were a baron, or were 

fpecially called by the King's officer, or by 
writ *.*' And, in the reign of James IV. 
another a£t pafTed, relieving all barons and 
freeholders within 1 00 merks of new ex- 
tent, unlefs fpecially written for by the 
king, but enjoining all thofe of a higher 
extent to come to parliament, under the 
pain of the old fine §. 

Notwithftanding thefe ads, the fmall ba- 
rons feem to have been very remifs in their 
attendance. Few of them went to parlia- 
ment except upon particular occafions ; fo 
that at laft a doubt arofe, how far they 
were entitled to a feat t ; and it was not till 

the 

* H57> c. 75- 
§ 1503, c. 78. 

f We learn this from a letter from Thomas Randolph 
to Sir William Cecil, of the loth of Auguft 1 560, in which 
he tranfmitted a copy of a petition from the leflcr barons, 

praying 
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the reign of James VI. that the reprefenta- 
tion of the fmall barons by commiffioners 
from the feveral (hires, was fully eftablifli- 
cd by the a6l 1587, c. ii4. 

This a£t proceeds upon a recital of the 
old ilatute of James I. in 1426, and regu- 
lates the manner in which the commiffion- 
ers were to be elected and warned to parlia- 
ment. 

The aft of James L allowed every free- 
holder a voice in the election of commif- 
fioners ; but, by the aft now under conlider- 
ation, only thofe who were poflefled of a 
forty (hilling land in free tenantry, and 
had their aftual dwelling and refidencc 
within the (hire, were permitted to vote. 

The qualification of the commiffioners 

C required 

praying to be admitted to the parliament that was then 
held, and that all former afb concerning their place and 
eftate, and in their favour, (hould be confirmed, appro- 
ved, and ratified. The original letter is in the paper-of- 
fice in the tower of London, and a copy of it is to be 
found in the appendix to Dr Robertfon's hiftory of Scot- 
land, during the reigns of Queen Marv and King James 
VI. 
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required by this aft, was, that they fhould 
be the king's freeholders, refident indwell- 
ers within the (hire, of good rent, and well 
efteemed. But what the amount of their 
rent or eftate (hould be, is not mentioned. 
It is probable that the rent which intitled a 
freeholder to eledt, would alfo intitle him 
to be elected a commiflioner. 

With regard to the mode of election, the 
freeholders were appointed to meet at the 
firft head court after Michaelmas yearly *; 
or, failing thereof, at any other time whea 

they 

* Of old, the flieriflFs cf the fcveral counties were bound 
to hold tliree head-courts in the year, for the due admi- 
niftration of juftice, at which all freeholders were obliged 
to attend; Q^Attach. cap. 33. § 3. & 5. Thofe who 
owed fuit and prefencc were obliged to attend perfonal- 
ly ; but thofe who owed fuit only, were allowed to fend 
their fuitors or projcies, fuch proxies being however qua- 
lified to pafs upon an affize, 1540, cap. 71. But at pre- 
fent there is only one head-court held in the year, on a 
fixed day, at Michaelmas, or about that term. There 
the freeholders affemble to adjuft their rolls, in the man- 
ner to be afterwards taken notic& of. No freeholder., 
however, can now be fubjcdted to any fine, for abfenc^ 
from any flierifF court, unlefs he be fummoned to ferve a« 
fi juryman, or for fome other lawful purpofe 5 20th Geg^ 
]I. cap. 50. 
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they (hould pleafe to affemble for that pur- 
pofe, or be required to do fo by his Majefty ; 
and, after chufing their commiffioners^ they 
were to notify their names in writing to the 
diredor of the chancery. This a^ft further 
ordered the eommiflions to be fealed and 
fubfcribed, by at leaft fix of the barons and 
freeholders ; and, by a fubfequent ad of the 
fame prince *, no barons were to be recei- 
ved as commiffioners for fhires in parUa- 
ment, without producing fufficient commif- 
jfions, granted to them in a full convention 
of all the barons of the fhire, and authori- 
fed (authenticated) by the fubfcriptions of a 
great number of the barons then prefent, 
and likewife by the fubfcription of the clerk 
of the meeting. 

The commiffioners for fhires being in this 
manner yearly eleded, the ftatute directed 
that they ihould be warned tp any parlia- 
ment or general convention to be afterwards 
held, by precepts iffuing from the chance- 
ry, the form of fummoning to parliament 

C 2 that 

* 15971 cap, 276, 
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that was in ufe before the lefs troublefbinc 
mode of a general proclamation, took plac^e. 

It was further appointed by this a6:, that 
an equal number of the commiffioners frcmi 
(hires fliould be upon the committee of ar- 
ticles *, with thofe put upon that committee 
from amongft the commiffioners of bo- 
roughs, and that their appearance in par- 
liament fhould relieve all the remaining 
fmall barons and freeholders from giving 
fuit and prefence therein f. 

However fimple and[ plain this plan of 
eleding commiffioners from fhires may ap- 
pear, 

♦ The nature of this committee which was named at 

the beginning of each parliament, will be fully explained 

in the fequel. 

f As this adt did not exprefsly exclude the other fmall 

barons, it may be afked, Whether they might have at- 
tended in perfon, notwithftanding their fending commit 
fioners to parliament? I apprehend that this queftion 
muft be anfwered in the negative. To attend both pcr- 
fonally and by rcprefentatives, would have been incop- 
fiftcnt ; and, though our ftatutes are not always very accu- 
rately exprefled, we may fafely conclude, that it was the 
intention of the legiflature to exclude them; nor do wq 
find any inftance of their ever after appearing in parlia<^ 
xncnt, but by their commiflioners. 
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pear, it would feem, that feveral queftions 
arofe with regard to the right of voting in 
thefe eledlions. To prevent fuch queftions 
in time to come, it was declared by the ad 
1 66 1, cap. 35. That, befides all heritors, 
who held a forty (hilling land of the king 
in capite^ all heritors, liferenters, and wad- 
fetters, holding of the king, and whofe 
yearly rent amounted to ten chalders of 
visual, or L. 1000, (all feu-duties being 
deduded ), fhould be capable of eleding or 
being eleded. 

To difcover whether a perfon was truly 
po0efled of ten chalders of vi£tual,or L. 1000 
of free rent, would often be a matter of 
difficulty. Of courfc many queftions would 
ftill arife, with regard to the right of voting, 
and much time would be confumed in par- 
liament, by judging of controverted elec- 
tions. A new ftatute was therefore made 
about twenty years after, 1681 cap. 21. by 
which a variety of rules were laid down 
for regulating the eledions of commiflion- 
ers from /hires. 

C 3 By 
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By this ad: it was in the firft place deck-^ 
red, that none fhould have a right to votcy 
but thofe who at the time ftood publicly 
inteft in property or fuperiority, and were 
in poffeflion of a forty fhilling land of old 
extent, holding of the king or prince, di- 
ftindl from the feu-duties in feu-lands, or 
(whefe the old extent did not appear) ftood 
infeft ift lands liable in public burden for 
his Majefty's fupplies, for L. 400 of valued 
rent *, whether fueh lands had formerly 
been church-lands, and as fueh then helrf 
of the king, or whether they had original- 
ly held feu, ward, or blanch of his Majefty, 
as king or prince of Scotland t^ 

Thi^ 

* Prior lo this a(5l, a new valuation was made of all the 
lands in Scotland, for the purpofe of proportioning the 
Land-tax, Thence arofe the diflincVion betwixt valued 
rent and old extent, both of which will be explained in 
the fcquel, 

'\ By an a^fl of James IV. 1489, c. 16. the free tenants 
of the prince were ordered to give fuit and prefence in 
parliament, until the king fliould have a fon to anfwer 
for them therein. Hence all who held of the prince 
were allowed to vote in the cledion of cemmiflioncrs for 
fhires, apra<5tice which takes place to this day, whether 
there be a prince exifting at tjic time or not. 
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This aft next declared, that apprifers or 
adjudgers {hould have no vote during the 
legal reverfion; but th^t the heritor fhould 
continue to vote himfelf ; and that, upon the 
expiration thereof, the apprifer or adjudger 
iirft infeft fhould alone be intitled to vote, 
till the Ihares of the feveral adjudgers fhould 
be divided, when the extent or valuation 
thereof would appear. 

It likewife allowed the privilege of voting 
to all proper wadfetters of lands, of the 
holding and extent, or valuation above men- 
tioned, to apparent heirs in pofleflion by- 
virtue of their predeceflbrs infeftments, to 
liferenters, and to hufbands for the free- 
holds of their wives, or as having right to a 
liferent by the courtefy ; but, at the fame time, 
declared, that the fiar and liferenter fhould 
not both vote at the fame time, upon the 
fame lands; and that no perfon, who was 
infeft for relief or payment of money, 
fhould have a right to vote in confequence 
of fuch infeftment. 

By the fame flatute, the freeholders of the 
feveral Ihires were appointed to meet at their 

C 4 refpeflive 
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refpedlive head-boroughs upon the firft 
Tuefday of May then next, for the purpofe 
of making up a roll, containing the names 
and defignations of all the fiars, liferenters, 
or hulbands having a right to vote, and ex- 
prefling their refpeftive extents or valua-* 
tions; and to meet at the Michaelmas head- 
court yearly in time to come, in order to re- 
vife that roll, and make fuch alterations up- 
on it as might occur from time to time ; af- 
ter which it was ordered to be inferted in 
the books of the fherifF or fteward of the 
county. 

This a£t likewife appointed the freehol- 
ders to hold their meetings for electing 
commiffioners (whether at the Michaelmas 
head-court, or at the calling of parlia- 
ments or conventions) in the fherifF or 
fleward court-room : And it further order- 
ed, that the firfl or fecond commiflioner laft 
eleded, or, in their abfence, the IherifF or 
fteward-clerk, fhould afk the votes of the 
freeholders, for the choice of a prefes and 
clerk to the meeting ; that, in cafe any alte- 
ration had happened in the roll fmce the lafl: 

meetings 
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meeting) the perfons then coming to have 
right to vote ihould be inferted in it ; and 
that no objedion fhould be admitted againft 
any pcrfon who ftood upon it, which was not 
moved befrwe the freeholders began to *vote 
in the eledion of their commiffioner. 

This a<3 alfo afcertained in what manner 
the objections made to the votes of any of 
the freeholders (hould be ultimately de- 
termined. It ordered thefe objedions to 
be dated in an inftrument, and to be judged 
of by the parliament or convention, if then 
called ; and, in cafe there were no parlia- 
ment or convention at the time, the meeting 
was enjoined to appoint a particular diet, 
and to intimate to the parties to attend the 
court of feffion, who were impowered to de- 
termine the objeftions at that diet fumma- 
rily, and according to law. 

It was further provided by this ftatute, 
that, if the perfons objeded to (hould appear 
at the parliament or convention, and inftrudt 
their right to vote, the objeftors fhould pay 
their expences, and be fined in 500 merks ; 
but if, on the other hand, the objeftions 

(hould 
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ihould l)e fuftaincd, the objedors ihould hs^ 
their expences, and the party obje&ed to be 
fined in the like fum. 

By this ad it was likewife declared^ that 
non-refidence (hould be no objedion ; but 
that minority, or the negleding to take the 
teft, (an oath appointed by the 6th a£t of the 
iame feilion), ihould be fuHicient objedions^ 

From this ad, down to the time of the Ur^ 
nion, the law fufFered no alteration, with re- 
gard to the eledion of commiilioners &0111 
(hires, except one, which was introduced by 
a ftatute of King William, 1698, cap. 22. 
declaring, That no perfon, during the cur- 
rency of a protedion from diligence, or un- 
til he renounced the benefit thereof, ihould 
be capable to chufe, or to be chofen, a mem- 
ber of parliament. 

I have already mentioned, that the refor- 
mation, and the abolition of monafteries, oc- 
cafioncd a confidcrablc alteration in the fpi- 
ritual eftatc of the Engliili parliament. The 
archbifhops, however, and the bifhops ilill 
remained members of the houfe of lords. 
lUit, in Scotland, religion at laft produced a 

more 
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more violent eflFed, by entirely loping ofF 
the ccclefiaftical eftate in parliament How 
that alteration was brought about, it is now 

■ 

the proper time to explain. 

The proteftant church began to aiTume a 
regular form in Scotland about the year 
1 560. But, although the genius of the firft 
reformers tended ftrongly towards that fy- 
ftem which has fince prevailed, under the 
name of Prelbyterian, it was not thoroughly 
eftabliihed (ill after many ftruggles. Ap- 
proaching to the democratical form of civil 
govef nment, it could not be favourably re- 
ceived by monarchs, even the moft limited, 
far lefs by thofe who ardently wifhed to ex- 
tend their prerogative. 

Vtry early attacks were made, in the af- 
fembiies of the church, upon the order of 
biiiiops. In 1 58 1, an adl of affembly paiTed, 
declaring the office of bifhop, as then exer- 
cifed, to have no foundation nor warrant in 
the word of G^>d : This, however, did not 
prevent a nomination being made, the very 
next year, to the fee of GLifgovr, tlicn be- 
come vacant; and, in 1584, Mr Andrew 

Mclvil, 



<^ 
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Melyil, one of the aWeft enemies of the hi- 
erarchy, wa« fummoned befwe the privy- 
council, on account of his having complain* 
ed loudly of the grievances of the nation, ia 
a fermon he preached at St Andrew's, and 
was obliged to fly to England, in order to a»- 
void punifhment *. Severe laws were like- ^ 
wife made in the fame year, with a view to 
reftrain the leaders of the church, and all 
thofe who aimed at the abolition of epifcor 
pacy. ' The attempting to diminifh the 
rights and privileges of any of the three co- 
llates was declared high treafon f ; and the 
holding councils, conventions, or affemhliesy 
to treat, confult, and determine, in any mau 
ter of ftate, civil or ecclefiaflical, without 
the king's fpecial command or permiffion, 
was forbid, under the moft fevere fanc^ 
tion §. 

Thefe laws did not, however, fubdue the 
fpirit and zeal of the prefbyterian leaders. 
In 1 586, the provincial fynod of Fife fum- 
moned 

"* Spottifwood, 330. f 15344 cap. 130. $ 15849 
cap. 131. 
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moncd Adaiirfon, the archbifhop of St An- 
drew's, to appear before them, and anfwer 
for his conftempt of the decrees of former 
general aflfemblies, in exercifing the function 
of a bifliop ; and, notwithftanding his refu- 
firtg to acknowledge the jurifdidion of the 
court, and his appealing to the king, a fen- 
tence of excommunication was pronounced 
sigaiifift him. A general affembly, held foon 
acfter, entered warmly into the views of this 
fytiod ; ind it was with difficulty the king 
obtained an a<9!, permitting the name and 
office of a billiop. The power of the order 
waft greatly redticcd. They were made little 
better than pferpetual moderators of prefby- 
t«ies. They were declaimed to be fubje<a, 
Rke othey pafftors, to the jnrifiiidion of the 
general arffembly; and Adamfon, the arch- 
bifhop^ renounced all claim of fupremacy 
every the church, and promifcd to demean 
himfelf fuitably to the character of a bifhop, 
as defci?i!bed by St Parul * 

In 

♦ Dr Robertfon's Hiftory of Scotland, vol, II. p. 119* 
palderwoody III. 894. Spottifwood> 346. 
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In 1587, James VL came of age ; and a 
parliament being then fummoned, a law 
paflcd that threatened a deadly blow to the 
ecclefiaftical eftate : The public revenue be- 
ing inconfiderable, and the adminiftration 
of government becoming daily more expen- 
five, it. was neceffary to provide fome new 
fund to anfwer the exigencies of a prince 
who was naturally profufe, and a bad oecor 
nomift. The antient patrimony of the 
church had fufFered greatly by the depreda^ 
tions of the laity fince the reformation ; but 
what ftill remained was very confiderable^ 
and was either held by the bifliops who pofl 
fefTed benefices, or by laymen, in confei- 
quence of grants during pleafure. It oc*- 
curred to the king and his minifters, that, 
from this fource, a fupply might be drawn, 
without impofing any tax upon the people; 
and the temper of the nation at the 
time affured them that the meafure woul4 
be nowife unpopular. An a£t therefore 
pafled in this parliament*, by which all 

thQ 

♦ 1587, cap. 29. 
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the lands that then belonged to any arch- 
bifhop, bifhop, abbot, prior, priorefs, or 
any prelate whatfoever, or to any abbay, 
convent, or cloifter of friars, nuns, monks, 
or canons, prebendary or chaplainry, or 
chapters of cathedral churches, or chantry 
colleges, were annexed to the crown, and 
the king was impowered to apply the f ents 
to his own ufe ; with an exception, how- 
ever, of the tithes belonging to parfonages 
or vicarages, which were to remain with 
the perfons ferving the cure, together with 
the manfion-houfes, and a few acres of land 
by way of glebe ; and alfo referving to all 
archbifhops, bifliops, priors, commendators, 
and other pofleffors of great benefices of the 
eftate of prelates who had a vote in parlia-^ 
ment, their principal caftles and manfion-^ 
houfes, with the buildings and yards there- 
of, lying within the precinds and inclofures 
of their places, which were to remain with 
them and their fucceffbrs, for their refidencc 
and habitation. 

In 1592, the prefbyterian government 
\>y general aflemblies, fynods, prelbyterics, 

anc{ 
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and feffions, was approved of in parlia- 
ment *; the ads that had paflcd againft the 
church in 1584 were refcinded of explatn- 
ed ; and all prefentations to benefices were 
ordered to be direded to the particular pref- 
byteries, for the giving of collation* 

Thefe ads did not however totally anni- 
hilate the prelates, or put an end , to that 
branch of the three eftates. They ftill had 
a right to fit in parliament; but, being depri-^ 
ved of their revenues, they became not a 
little contemptible, and were unable to bear 
the expence of their rank, or of attendii^^ 
upon the great council of the nation. Tht* 
James did not relifh. Befides his natural 
repugnance to a fyftem that was littk fuited 
to his exahed notions of royal prerogative^ 
he found that the influence of the crown in 
parliament would be greatly diminifhed by 
the abolition of the ecclefiailical eflate. He 
therefore ardently wi£hed to fupport epi£:o- 
pacy ; but the prejudices the nation had con- 
ceived againil the name and charader of 

bifhops 

* J 592, c. 116. 
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bifhops were fo violent, that he durft not 
for fome time avow his intentions. He 
therefore went to work in a more cautious 
manner. In 1597* he prevailed with the 
commiflion that had been appointed by the 
laft general affembly, to complain to parlia- 
ment, that the church was the only body in 
the kingdom defticute of reprefentatives, and 
to crave, that a competent number of the 
clergy might be admitted to a feat, accord- 
ing to antient cuftom *. In confequence 
of this application, an ad pafTed f) ordain- 
ing, that the pailors and minifters, on whom 
his Majefty fliould at any time confer the 
office, place, title, and dignity of a bifhop^ 
abbot, or other prelate, fhould have a vote 
in parilament, and that all the bifhop- 
rics then vacant, or to become vacant, 
ihould be beftowed only upon ' adtual 
preachers and minifters of the church. But, 
in oxdkt to prevent jealoufy, it was, by the 
fame a£^, remitted to the king, to adviie and 
agree with the general affembly, what au- 

D thority 

* Spottifw. 450. t ^597> ^' 235- 
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thority thofe upon whom biflioprics migh| 
be beilowed, Ihouid have in the fpiritual 
policy and government of the church. 

This adt was far from giving general fa- 
tisfadion to the clergy. Though calculated 
to reflect luftre upon their order, they were 
willing to facrifice every confideration of \n^ 
tereft and ambition, to their abhorrence of 
epifcopacy. The general aflembly was, how- 
ever, at laft prevailed with, after much de- 
bate and opppfition, to declare, upon the 7th 
of March 1 598, that it was lawful for mi- 
nifters to accept of a feat in parliament; that 
it would be beneficial to the churph to have 
its reprefentatives in that body; and that fif-t 
ty-one perfons (a number nearly equal tQ 
that of the prelates who were antiently call- 
ed to parliament) fhould be chofen from a-r 
mong the clergy for that purpofe *. 

The manner of eleding thefe reprefenta- 
tives, and the authority they were to enjoy, 
were not determined till the beginning of 
the year 1600, when a general aflembly 

wa« 

f Spottifw. 450. Cald. 5.278, 
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was held at Montrofe, in which, notwith-^ 
ftanding all the addrefs the king employed 
to acquire a majority, he with difficulty ob- 
tained the following regulations to be a- 
greed to : That the general aflembly fhould 
recommend fix perfons to every vacant be- 
nefice that gave a title to a feat in parlia-^ 
Uient, out of whom the king Ihguld name 
one; that the perfon to be fo named, fhould 
neither propofe, nor confent to any thing in 
parliament that might zSt(k the intereft of 
the church, without fpecial inftrudtions for 
that purpofe; that he (hould be anfwerable 
for his conduct to the general aflembly, and 
fubmit to its cenfure, under the pain of ex- 
communication ; that he (hould difcharge 
the duties of ^ paftor in a particular congre- 
gation, and ufurp no ecclefiaftical jurifdic- 
lion ovq: his brethren ; that, if the church 
Infli&ed on him a fentence of deprivation, 
he fhould thereby forfeit his feat in parlia- 
ment; and that he fhould annually refign 
his commiflion to the general aflfembly, to 
jbe reftored to him or not, as the aflfembly, 

D 2 witU 
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with the approbation of the king, fhould 
think moft for the good of the church. * 

Thefe regulations, however, did not take 
place. James fucceeded in a few years to 
the crown ot England, which added much 
to his authority and influence in Scotland; 
and, in 1606, he found himfelf enabled to 
obtain the fanftion of parliament to the 
reftitution of the order of bifhops, and to a 
repeal of the aft of annexation, fo far as it 
related to their benefices f- Nor did he ftop 
here; another adl; pafled in 1609 J, reflb^ 
ring to archbifhops and bifliops their forxn* 
er jurifdidion, efpecially the jurifdidion of 
commiffariots, and power of adminiftnng 
juftice by commiflari^s> within their refpec^ 
tivc diocefes. Their powers were ftill fur- 
ther enlarged by an a£t in 1612 §; and, ixx 
1 6 17 II , all the deans, and other -members 
of the chapters of cathedrals, were reftored 
to their manfes, glebes, rents, and other 
patrimony, 

la 

* Spottifw.453. 457. Cald.v. 5. 368. t'6o6,c2, 
\ 1609, c. C. § 1612, c. \y II 1617, c, I, %^ 
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In this manner did Jame5 bring about his 
fcheme of reftoring epifcopacy. * He indeed 
wanted to go ftiU further, and to reduce the 
church of Scotland to the fame form, in 
every refpeft, with the church of England. 
This, however, he lived not to accomplifh ; 
and his fucceflbr, Charles L treading too pre- 
cipitately in his father's footfteps, and pref- 
(ing too eagerly the reception of the Englifh 
liturgy, and the obfervance of ceremonies 
to which the Scottifh nation was in generai 
averfe, he thereby kindled the flames of ci*- 
vil war, the confequences of which were fa** 
tal to his defigns, and obliged him to con- 
fent to feveral afts of parliament, in 1640, 
whereby the epifcopal form of church-go*- 
vernment was entirely abolifhed, and all 
archbifhops, bifhops, and other prelates, 
wer^ excluded from a feat in parliament, 
which was then declared to confift of the 
nobility, barons, and burgeffes. 

This alteration upon the conftitution of 
parliament, by loping off one of the three 
ellates, was not, however, at that time, of 
long continuance. Epifcopacy returned up- 

D 3 on 
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on the reftoratian of the nionarchy ; and, by 
an aft of the fecond feffion of the firft par-* 
liament of Charles IL *. fetting forth, in 
ftrong terms, that k was an inherent right 
of the crown, by virtue of the king's pre- 
rogative and fupremacy in caufes ecclefiafti- 
eal, to order and difpofe of the external go- 
vernment and policy of the church, the 
archbfrfliops and bifhops were reflored to 
their antient place and privilege in parlia^ 
ment, land to the full exereife of their eptf- 
copal functions, precedence in the church, 
power , of OFdination and inflicting of ceo- 
£ures, and all other a£ls of church-difcir 
pline. 

The national averlion to epifcopacy, how- 
ever, ftill fubfifted. It was the caufe of many 
commotions during the reign of Charles IL 
and wa&foftered by the arbitrary proceedings 
of his fucceflfor, and the eager detire that fu« 
perftitious prince difcovered to introduce po- 
pery. No fooner, therefore, was a period 
put to his government, than the abhorrence 
of prelacy was moft publicly avowed, and- 

the 

• 1662, cap. 1. 
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khe epifcopal form of church-government 
declared a great and infupportable grievance* 
This was done in the moft explicit terms by 
the 1 3th adt of the meeting of the eftates in 
1689, which contains the claim of right) 
and the offer of the crown to William and 
Mary ; and, in confequence of this decla- 
ration, an diOi paffed, in the firll parliament 
held under their authority, abolifhing pre- 
lacy, and all fuperiority of any office, in the 
church above prefbyters*. This adt was 
foon foUdwed by another f, reftoring to their 
benefices thofe minifters, who, during the 
courfe of the two former reigns, had been 
deprived, or banifhed, for not conforming 
to prelacy ; and, in the fame feffion, a third 
aft paffed §, confirming the prefbyteriali 
church-government by kirk-feffions, pref- 
byteries, provincial fynods, and general af- 
femblies, and repealing all former ftatutes 
that were prejudicial to, or inconfiftent with, 
that plan. 

Thus, at laft, an end was put to the e- 
ftate of the clergy in the Scotch parliament; 

D 4 and, 

• 1689, cap, 3. f 1690, cap. 2. § 1690, cap. 5, 
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and, from that time down to the union 
of the t^v^ kingdoms, the three eftates 
were compofed of the temporal peers^ 
the barons, or commiffioners from ihires» 
and the burgefles. Nor did any other alte- 
ration in the conftitution of parliament take 
place, except that, in the fame year 1690, 
the annual committee, known by the name 
of the Lords of the Articles (of which in the 
next feSion) was fuppreffed *, and fome of 
the larger fhires were allowed to ele£t an ad- 
ditional number of reprefcntativesf . 



SECTION HI. 



Of the mojl remarkable Differences betiveen 
the t'wo Parliaments of England and Scot"* 
land. 

HAving thus given a general view of 
the parliaments of each kingdon^ 
down to the time of the union, it will not 

be 

* 1690, cap. 3. f 1690, cap. ii» 
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be improper to look back a little, and confi- 
der in what points they chiefly differed. 

We have already feen, that, foon after 
the introduai<jn of reprefentatives from 
fhires and boroughs, the Englifh parliameiit 
Was divided into two feparate houfes, the 
peers, and the commons ; but, in Scot- 
land, the three eftates met always in one 
houfe, had one common prefident, to wity 
the chancellor, and deliberated jointly upon 
all matters that came before them, whether 
of a judicial or of a legiflative nature. 

It has, however, been queftioned, whether 
a bill could pafs into a law, or a tax eould 
be impofed, if any one of the three eftates 
entered a diffent* Craig feems clearly to 

have been oi opinion that each had a nega- 
tive. His woras are : * Sed de parliamentis 

* h^x: unum moniiinTe fufficiat, nihil ratuni 

* efle, nihil legis vim habere, niii quod om- 

* mum trium ordinum confenfu conjunfto 

• conftitutum eft; ita tamen ut unius cujuf- 

• que ordinis per fe major pars confentiens 

• pro toto ordine fudiciat. Scio hodie con- 

♦ troverti, an duo ordines parliamenti, diffen- 

* tiente 
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* tiente tertio, quafi major pars, leges con- 

* dere, onera, five realia five perfonalia, im- 

* ponere, fiatuta nova introducere poflint; 
5 cujus partem negantem boni omnes, et qui-^ 

* cunque de hac re fcripferunt, pertinaciffime 
^ tuentur, alioqui duo ordiiies in everfionem 

* tertii poflint confentire. Quod de ever- 
^ fionedixi, idem de praejudicio et incomitio- 

* do intelligendum*/ Sir George M'Kenzie, 
on the other hand, embraces the oppofite 
opinion, in his obfervations upon the zQi 
1663, cap. 24. where he expreffes himfelf 
as follows : * The bifhops having confented, 
^ by this ad, to the impofition upon them<« 

* felves in favour of univerfities, it is de-- 

* clared, That this aSi Jhall he no prepara^' 
^ true for laying on any burden upon the 

* clergy hereafter^ ^without their oivn con^ 
^ fent. From which it may be argued^ 
^ that, though all the reft of the parliament 

* (hould confent to an impofition upon the 

* clergy, yet that could not be valid, except 
^ themfelves confented to it, though the im- 

* pofitioa 

'* Craigt dc F<fadi»> lib. i. dieg« 7. § 1 1. 
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pofition were carried by plurality of votes : 
But this inference is not concluding ; for the 
parliament is a colledive body, compofed of 
the king and three eftates, in which the ma- 
jor part determines the reft ; and, if this 
were granted to the clergy, they being but 
a third eftate, every one of the other two e- 
ftates might pretend the like ; and fo each 
eftate fliould have a negative as well as the 
king ; whereas, not only Craig has deter- 
mined that the parliament may make an adt 
without the confent of any one of the ftates, 
having ftated this queftion exprefsly; but 
we fee that the boroughs having unani- 
moufly diflented from the 5 th ad of the jd 
feflion of the 2d parliament, concerning the 
privileges of the boroughs royal*, the fame 
was notwithftanding paiTed in parliament ; 
and we all remember the memorable ftory 
of the boroughs rifing, and leaving the re- 
bellious parliaments 1 649, before the parlia- 
ment pafled the ad for allowing the value 
of atmualrents^ whereupon a worthy peer 

*faid^ 

* The slA here referred to is 16721 cap. 5. 
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* faid^ ihsXyJmce theyhadfittenfo long nvith^ 
^ mttbeifeaditheywaghinvtll enough fit nvitb^ 

* outtheta^'\C 'SirGeorge^s opinion feems to 
be more confiftent with the circumftaiKe 
of the three ieftates fitting together in ooc 
houfc, and is confirmdi by the fadle he re- 
fers to; but it is furprifing that he ihould 
quote Craig as an authority, when his o- 
pinion was the very reverfe §. 

But, even although each of the three e- 

ftates had been in this refpeft conftitution- 
ally independent of one another, and "had 
each enjoyed a negative ; yet, by their meet- 
ing together in dne affembly, the power 

and influence of the commons would natu- 
rally 

f M'Kenzie's Obfcrvations, p. 424. 

§ In England, the fpiritual lords form a feparate e- 

fiate ; but, as they meet in one houfe along with the tern* 
poral lords, fo they intermix in their votes, and the ma- 
jority binds both eftates; a bill, therefore, which pafles 
the houfe of peers will be effeftual, though every lord 
fpiritual (hould vote againft it* Of this feveral inftances 
are given by Selden and Sir Edward Coke* In like 
manner, a bill may be carried through the houfe by the 
lords fpiritual alone, if they conflitute the majority, al- 
though every one of the temporal lords who arc prefent 
fhould vote for rejedting it. See Blackftone, voK I. p. 152* 
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rally be kept under much longer in Scot- 
land than in England, where they early 
met in a feparate houfe, and had their own 
fpeaker or prefident. In a country where 
there was little commerce or induftry, and 
of courfe little wealth independent of land- 
ed property, the burgeffes, and even the 
fmall barons, would feel the humblenefs of 
their fituation, and be unfit to cope with 
high fpirited nobles, and dignified church- 
men, \^ho were poffefled of great eftates 
and large revenues. We accordingly find 
that> for a long time, few of the fmall ba- 
rons gave tbemfelves the trouble of attend- 
ing, or even of fending commiffioners to 
parliament It was the religious difputes 
which took place at the reformation, and 
during the conteft between the epifcopal 
and prefbyterian parties, and the zeal of 
the preachers^ that firft infufed the fpirit of 
liberty amongft the body of the people* But 
it was not till the revolution, that they met 
with that attention from government, which 
their rights and privileges, as free citizens, 

demanded. 

The 
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The conftitution of the Scotch parliament 
differed from that of the Englifh in another 
material point. In the former, a committet 
was named, at the commencement of each 
* parliament, out of the different eftates, to 
prepare the hufinefs and digeft the bills that 
were to be brought in; and it came at lafl 
to be the general practice, that no bufmefa 
was laid before parliament, without being 
previoufly prepared in this committee *• 

It 

^ I ufe the words < general pradice,' becaufe in-* 
ilances are to be met with, of petitions being prefentt 
ed to parliament^ without going firft through the com- 
mittee of articles. Fountainhall mentions one in the 
parliament held in 1681 : * Lord Bargeny prefenteda 

* petition in plain parliament (fo that it is not abfolutely 

* neccfTary to go firfl to the articles) which was read there^ 

* and referred to thp articJes,* &c. See vol. I. p. ] jo. 
The fame author is more full upon this point in the next 
page. His words are : ^ At the opening of the parlia- 

* ment, it was mordicus contended by the court-faction, 

* That nothing could be tabled in parliament till firft it 
' was brought into the articles; which feems to agree 

* with the 2 1 8th aft of the parliament 1 594, and the ad 

* made in June 1663 ; but fee a difcourfe, proving that this 

* is a Jate innovation, deflrudtive of the liberty and powr 
' ers of the parliament; and it is thought our parliaments 

•will 
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Jt i$ uncertain when this feleft commit- 
tee, which was kqown by the name of the 

Lords of the Articles, was firft introduced j 

but 

' will never be free of prelimitation, dll that form of 

< the articles now ufed be rectified. They met ordinarily 

* before the parliament fat, and caufed the body of the 

* parliament, their conRituents, attend them an hour or 
f two, looking one to another. It is true, they waited al- 

* fo for his Royal Highnefs the Commiflioner, who never 

* appointed an afternoon's meeting, but all at ten in the 

* morning; and fometimes they fat till two, three, or four, 

* and, the day the teft was voted, till Ax at night ; and 

< then, by furprife, afiairs and ads were brought in upon 
« the parliament, paft in articles that morning, and very 
« feldom delayed, but put to a vote that fame diet, 

* that they might not have leifure to prepare themfelves 
« for arguing, nor to deliberate, combine, or take joint 

* meafures ; which renders msa^j of our ads fb raw an4 

* undigelled. See a//3/ of ^e Roman trlduiun in making 

* their ads, and of the Englifh cuftom in their parlia- 
« ments, of reading their bills three feveral times, upon 

* feveral days, before it pais* But this is the prerogative 

* of the fovereign, an4 an advsmtage he hath got with 
' us over the people, bis fubjeds. Another point, alfo 

< contingent with this, fell incidenter to be debated in the 
' parliament; but his Royal Highnefs (hewing his diflike 

* of it, it was waved; and it was this: Whether there 
5 could be two negatives, one in the parliament, and an- 
f other in the articles? Sir George Lockhart contended^ 

* That 
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but that committees of this kind were E'S an- 
tient as the beginning of the reign of James 
t feems to be pretty evident from the title 
prefixed to the ads of that prince's firft par- 
liament, as it ftands in the record, and in 
the Saxon edition, commonly known by 
the name of the Black Ads, and publifhed 

by authority of Qi^en Mary, which, after 

mentioning 

* That his Majefly's negative he had in the parliament 

* (which is not very antient with us) was fufficient to fi- 

* cure his fupremacy, though he had it not in the article!* 

* ido^ That the articles rejeding a bill ought not to hate 

< fuch a negative as to preclude the parliament from od- 
« ling for, and confidering. it, if they pleafe« But thti 

< was flifled; and it feems not materia], where the king 

* intcrpofcs his negative, whether in the articles or 

* parliament, whether before reafoning tor voting, or 

* after them; and it feen.is Icfs difobliging to do it 

* in initio^ before the pulfe be found.' This author 
likc\vifc gives us an inftance of the king's commif- 
fioner interpoflng a negative in the committee of ar- 
ticles, upon the 14th of June 1086, and that too in a 
private caufcn * At the articles, Pittarrow preiling for a 

* hearing in his affair againft Lauderdale, the Earl of Mur- 

* ray commiflioncr, in favour of Maitland, interpofed his 

* negative, and delayed it this fcffion of parliament; this 
' being the firft time he had ufed his negative: Southefk 

' took it fo ill, that he protefted for coft, ikaith, and da* ' 

* mage.* Vol. i, p. iff 7. 
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mentioning the date of the holding of the 
parliament, proceeds as follows : * Convo- 

* catis tribus regni ftatibus ibidem congre- 

* gatis, eleftae fuerunt certae perfonge ad ar- 

* ticulos datos per dominum regem deter- 

* minandos, data caeteris licentia receden- 

* di *.' 

E In 

* Thcfe laft words, * data caeteris licenda recedendi/ 
deferve a little attention. We may fafely conclude, that, 
after the election of the commiitee, the parliarnent ad- 
journed, at lead until the articles referred to the certag 
perfonae eMae were digefted and drawn up in the form of 
a£ls: But it is by no means a clear point, that this parti- 
cular parliament ever met again, to give, the fanilion of 
their authority to thefe a^fts; and, from the lourUi aft of 
the next parliament, in which no fuch commitcec appears 
to have been chofen, there is Ibme reafbn to fuipcit, that 
it did not meet. This aft is thus exprefled: * Item, that it 
« be inquyr it be the king's minlftcrs, gif the flatutis made 

* in his firll parli^unent be kcipit, and git tliay be brokin 
' in ony of their punftis, that the** brekaris of thame be 
' punill cttcr the form and ordinance oi ciu laiu pirlia- 

* ment.* Now, if thefe afts, which certainly were prepa- 
red by a committee, had been approved of in tuil parlia- 
ment, there could be no nece(£ty for enforcing them in 
this manner by the fanftion of a Aibfequent parliament, 
which met fo very foon after. The aft here referred to 
has been ftrangely muulated by Skeen, in his edition of 
the ftatutes. 
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In the title prefixed to the third parlk-^ 
meat of the fame prince, articles are faid td 
have been pat ^ be the king to the prelatis^ 

* mychtie lordis of parliament, erlis, and 

* barronis, to be decernit be certain per- 

* foriis, thairto chofen by the three ellatcs/ 
; In the fourth parliament no fuch commitfeiei 

appears? but we learn, from the title of the 
fifth parliament, that the a£ts then made 

* were tretit and deterttiinit be our foverane 

* Lord James, be the grace of God^King of 
^ Scottis, and certane lordis, prelatis, ban*- 

* rentis, baronis, freehalderis, and wyfe men* 

* chofen thairto, of the hail counfall of the 
^thre eftatis of the realme, in the parlia-^ 

* ment beginning at Perth,'' &c. The fixth 
parFiament begins with certain ads rilade by 
the whole parliament, which are all in La- 
tin. But, after thefe, we find inferted in the 
record, and in the Saxon edition, a proclia^ 
mation for publifhing the fubfequent a£ts, 
which are declared to have been pafled in a 
committee that feems to have been named 
by an intermediate parliament. From this 
time I have found no evidence of any com- 
mittee 
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ihittee till the eighth parliament of James II. 
when we meet with * the avifement of the 

* deputis of the thre eftatis, touching the 

* matter of the money.* And in the title 
prefixed to the fourth parliameilt of James 
in. we are told, that ' power was committit 

* be the hail thre eftatis, to certane perfonis 

* under written, to commoun and conclude 

* upon the matters after folio wand, &c. *.* 
But ftill we do not find any of thefc commit- 
tees ftiled by the name of the Lords of the 
Articles, till the reign of James IV. after 
which they are frequently mentioned in the 
ftatute-book, and feem to have been appoint- 
ed at the opening of each parliament. 

What was the particular mode of eledl- 
ing this committee, or of what number it 

E 2 confided 

• Thofe perfons were not however named by that 
fDeeting of parliament, but by a former parliament, as 
appears from the words of the record immediately fol- 
lowing the enumeration of the members of this commit- 
tee. They run thus : * Thir matters after followahd ar 
■ avifif , tretit, and concludit, be the perfonis above writ- 
* tin, in the forme as efter follov/is, be vertue of the power 
« committit to yame, be bale thre eftatis, in the laft par- 
« liament haldin in Edinburgh of before/ 
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confifted in more ancient times, is not with 
certainty known ; but, from what has been 
now mentioned, we may prefume, that they 
were named, not by the king, but by the e- 
ftates of parliament themfelves. 

This might be a very harmlefs ccnn- 
mittee at firft, and was a natural conftitu- 
tion enough in a country where, as is ob- 
ferved by an elegant hiftorian *, the military 
genius of the antient nobles, too impatient 
to fubmit to the drudgery of civil bufi- 
nefs, too impetuous to obferve the forms, 
or to enter into the details neceflary in coi>- 
duding it, made them glad to lay the bur- 
den upon a fmall number, while they them- 
felves had no other labour, than fimply ta 
give or refufe their fan£lion to the bills which 
were prefented to them. In time, however, 
it came to be a great engine in the hands of 
the crown. Nothing being brought befoi^ 
parliament but through the medium of the 
lords of the articles, it was only neceflary 
for the king, in order to get things managed 

according 

* Dr Robertfai's Hiflory of Scodand, vol. I. p. 6^ 
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according to his own wifh, or to prevent 
any difagreeable motion from being hiadc 
the fubjedl of deliberation in parliament, to 
fecure a majority in this preparatory com- 
mittee ; and that muft have been a matter of 
little difficulty, confidering the manner in 
which, at leaft in after times, it was na- 
med. 

Hiftory informs ns, that, as far back as 
1 560, the fpiritual lords chofe the temporal 
lords who were to be of this committee ; 
that the temporal chofe the fpiritual ; and 
that the burgeffes chofe their members them- 
fdves. This is particularly mentioned in 
the letter above quoted from Thomas Ran- 
dolph to Sir William Cecil, of the nth of 
Anguft 1560, which likewife bears, that it 
was then agreed to join fix of the barons to 
the committee ; but, by whom they were 
chofen, the writer of this letter has not in- 
formed us. Archbifhop Spottifwood con- 
curs with Mr Randolph's account, fo far as 
regards the noblemen having the right of e- 
leding the clergy, and tells us, that, pafling 
by fuch amongft them as they knew to be 

E 3 popiihly 
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popifhly afFeded, they made choice of the 
bifhops of Galloway and Argyle, the prior 
of St Andrew's, and the abbots of Aber- 
brothock, Kilwinning, Lindores, Newbottle, 
and Culrofs ; at which the prelates ilormed 
mightily, alledging that foipe of them were 
mere Uics, and all of them apoftates *. 

This mode of eleding the lords of the 
articles was no doubt favourable to the na- 
tion at tliis particular period, when the chief 
object w^^s to get free of the tyranny an4 
fuperftition of the church of Rome ; but it; 
laid open a door for extending the influence 
cf the crowq, which was made ftill wider 
in after times. 

By the ad ^587, c. 37. it was appointed, 
that an equal number of the. lords of the. 
articles, not under fix, nor above ten, fhould 
be chofen out of every eftate ; and, by the; 
1 14th adl of the fame year, it was further 
ordered, that an equal number of the com- 
miffioners from {hires (hould be upon this 
committee with the commiifioners from bo-p 

roughs^ 

* SrottL' wood, p. 1 49. 
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xoughs '^. But neither of thefe ads tells us 
in what manner the members of the com- 
mittee were to be chofen ; whether each e- 
ilate was to chufe its own, or whether the 
rule that was obferved in 1 560 was to be 
foUowed. It is, however, pretty evident, 
that James VL did not think his influence 
in parliament fufficiently fecured by the mode 
of election of the committee of articles which 
then took place ; for, in 1594, he obtained 
an zQi\y by which, under the pretence that 
inconveniencies frequently arofe in parlia- 
ment, by a multitude of doubtful and infor- 
mal articles and fupplications being prefent- 
ed, it was ordained, that, whenever a par^ 
liament ihould be proclaimed, a convention 
fiiould be appointed, of four out of each e- 

E 4 ftate. 



• This was a natural confcquencc of admitting the re- 
prtlcQtatives of the fmail barons to parliament, which 
was confirmed by this a^, and ferves to fhow, that, prior 
to tlus time, it was not cuftomary for any fmall barons to 
be-upOB the articles, except upon fuch occafions as that 
in 1560* Indeed, they feldom attended to any nutp* 
bee 

\ 15941 cap. 222, 
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ftate, to meet twenty days before the pafliA-p 
merit, in order to receive all articles and fuppli* 
cations concerning general laws, or particular 
parties : That thefc articles and fupplications 
Ihould be delivered to the clerk-regifter, who 
was appointed to prefent them to the con- 
vention for their confideration, in order that 
things reafonable and neccflary might be 
formally made, and prefented in a book to 
the lords of the articles at the meeting of 
parliament ; and all impertinent, frivolouSi 
and improper matters be rejedted ; and thit 
no article or fupplication, wanting a fpecM 
title, or not fubfcribed by the prefentrfi 
fhould be read or anfwered in the convem 
tion, or following parliament; with power, 
however, to his Majefty to prefent fuch ar^ 
tides as he might think good, concerning 
himfelf, or the common weal of the realmi 
at all times. It is remarkable, that no pro- 
vifion was made in the a£t for the choice of 
this feleft body, who were to be intruft^^ 
with fo extraordinary powers j and it is juftly 
pbierved by an honourable author *, that this 

feeming 

f Britiib Antiquities, p. 51, 
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feeming dcfeft was purely an artifice, to fe- 
cure the nomination of them to the king. 
They could not be named by parliament, 
becaufe they were to meet twenty days be- 
fore it was to fit ; the choice, therefore, of 
courfe, would devolve upon the crown. 

So barefaced an attempt to give the king 
a negative before debate, could not be fub- 
mitted to by the nation, without parting 
with their privileges altogether; and we 
have reafon to believe, that it was never put 
in execution, or was at leaft foon dropped ; 
for, when Qiarles L wanted to carry thro' 
his favourite fcheme of bringing the church 
of Scotland to a conformity with the 
church of England, he fell upon a new de- 
vice to gain an afcendant in parliament, by 
getting the lords of the articles named in a 
manner that coqld not fail of fecuring him 
9i majority in that committee. 

The bilhops, at all times devoted to the 
crown, mull have been particularly fo at 
that period. It was therefore of little mo- 
ment who fliould name the members of 
their eftatc wh,6 were to be on the articles. 

It 



r 
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It was of more confequence to the king to 
be aiTured of getting men to his mind out of 
the other eftates. For this end, an ingeni- 
ous device was contrived. The bifhops, ai 
formerly, named eight noblemeuy and the 
noblemen eight bifhops, and the (ixteen b 
named hj thefe two bodies being met toge- 
ther, made choice of eight barons, or com- 
miffioners from ihires, and eight burgefleg; 
fo that, in effed, the nomination of the 
whole devolved upon the bifhops, on whom 
the king could rely with confidence. 

In order to fecure the influence of the 
crown dill more, the officers of date wcK 
added to this committee*, and the loi4 

(rhs^icellqr 

^ The adding the officers of date to t}ie committee pf 
articles, was however, no innovation ; it was an old prac* 
tice. When it was firft introduced, does not with certain* 
ty appear : No mention is made of them in the letter 
from Thomas Randolph to Sir William Cecil, at tKe o- 
pening of the parliament 1 560; nor have I found them in 
the records of parliament, earlier than that of the firft 
parliament of James VI. helj in i 567, where the f^reaik- 
rer, the fccrctary, the privy -feal, the clerk -1 cgiftcr, and 
|he advocate, are mentioned to be upon the articles. la 
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• 
chancellor was appointed their prefident. 

A particular account of the procedure in 

chufing 

1 581, 1 find the chancellor, treafurer, ftcretary, comptrol* 
ler, and clerk-regifter. In 1592, the fame; only the ju- 
ftice-clerk in place of the lord-regiftcr. In 1607,1 find 
the mafter of requefts, the privy-feal, the comptrol- 
ler, the colledor, the juftice-clerk, and the advocate ; and 
in 16 1 7, the high-treafurer, the treafure'r-depute, the fe« 
cretary , the privy-feal, the clerk-regifter, the jufticc-clerk, 
and the advocate. We alfo learn, from the records of 
this parliament, that it was then fixed, that thefe officers^ 
(being 8 in number) and no more, fhould be upon the ar- 
ticles in time to come. Th^ words of the record are : * A 
queftion being moved to his Majefty,anentthe number of 
officers of ftate who were to have place and vote in par- 
liament and the articles; and after that the clerk- regifler 
had ihowps out of the regiilers of many parliaments, that 
th^y have been fometimes more and fometimes fewer 
than eight, his facred Majefty, for making the number 
certain in all time hereafter, was gracioufly pleafed to 
declare, that in this, and all parliaments hereafter, there 
(hould be no more of the faid officers of ftate who fhould 
fit and have place, aiid vote in parliament and articleSj^ 
but only eight fet down, and their fuccefibrs in their 
place; and, if at any time hereafter, there fhould be any 
more of the faid officers of flate nor eight employed in 
the execution of the faid offices, by deputation, divifion, 
or otherwife whatfoever, yet no more fhould have place 
and vote in this and all parliaments hereafter, but 
« eight allenarly.' 
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chufing the Lords of the articles, at that 
time, is to be found in the records of parlia^^ 
ment 1633. 

The fecond parliament of Charles I. \irhich 
met in 1 640, was not difpofed to follow a 
precedent fo adverfe to its own freedom* 

The people had taken up arms in defetioe of 
their religion and liberties, and were unwill- 
ing to part with either, in an indireft man- 
lier. An aft therefore paffed *, declaring, 
that all fubfequent parliaments fhould be at 
liberty to chufe committees for articles, or 
not, as they might think expedient ; that« in 

the event of their chufing fuch committetii 
each eftate fhould name its own members j 
that all propofitions fhould firfl be ptefented 
to the eflates themfelves j that the commit- 
tees for articles fhould only confult upon the 
expediency or inexpediency of fuch articles 
as fhould be committed to them by the e^ 
flates, and report their opinion ; and that, if 
they happened to omit making a report as 
to any of the articles fo committed to them, 

it 

* 1640, c, 3. 
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it (hould be lawful to the prefenters of fuch 
articles to move them again in parliament. 
By another adl of the fame feflion*, the a- 
bove-mentioned ad of James VI. J 594. c. 
222. was exprefsly repealed, and all grie- 
vances and other matters to be treated in 
parliament afterwards, were ordered to be 
given in, and prefented in full parliament. 

Thefe beneficial laws were, however; re- 
fcindcd after the reftoration. And, in 1663!, 
the committee of articles was again redored, 
and the fame mode of eleding them was 
followed, that had been obferved in 1633. 

It is natural to fuppoie, that the ardent fpi- 
rit of civil and religious liberty, which 
brought about the revolution, and didated 
to the eftates of the kingdom that memora- 
We vote, bv which they declared that James 
VII. had forfeited the right to the crown, 
would not fubmit to a grievance of this 
kind. It was, indeed, the very firfl in order, of 
fifteen articles of grievances contained in the 

i8th 

♦ 1640. c. 25. t 1663. C, I. 
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1 8th aa of the meeting of the eftates in 
1689, and reprefented to King William, iii 
order to be redreffed in parliament. This 
article was thus expreffed : * The eftates of 

* the kingdom of Scotland do reprefent, that 

* the committee of parliament called the Ar- 

* tides, is a great grievance to the naition, 

* and that there ought to be no committee 

* of parliament, but fuch as are freely chofen 

* by the eltates to prepare motions and ovcr- 

* tures that are firft made in the houfe.* It 
was accordingly enaded, in the firft parlit- 
ment of William and Mary*, that the coioH 
mittee of articles fhould be difcharged and 
abrogated in all time to come, and that the 
then, and all fubfequent parliaments, fhould 
chufe and appoint committees of what num- 
ber they pleafed, there being always an equal 
number of each eftate chofen ; the noblemen 
by the eftate of noblemen; the barons by 
the eftate of barons; and the burgeffes by 
the eftate of burgefles, .for preparing all 
motions and overtures firft made in the 

houfe; 

* 16(^0, c. 3. 
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lioufe ; and might alter and change the faid 
commit lees at pleafure; but with this condi- 
tion, that, in all fuch committees, fome of 
the officers of ftate appointed by the king, or 
his commiffioner, might be prefent, and have 
power freely to propofe and debate, but no 
jX)wer to vote. 

There is another difference to be remark- 
ed between the parliaments of the two king- 
doms, in England, the granting fubfidies 
or aids to the crown, was in a manner com- 
mitted foleiy to the commons; whereas, in 
Scotland, all the three eftates went hand in 
hand in that, as well as other matters. 

it is true, that, in England, every money- 
bill required the concurrence of the lords as 
well as of the commons ; but then, no fuch 
bill could originate in the houfe of Lords j 
and although they might refufe to concur, 
they had no power to make any alterations 
or iinendments. It may therefore, with 
propriety, be faid, that in England thecom- 
ni<>iis b.ad the f()le power of impofing taxes. 
Tnis rule could not well take place in Scot- 
laad, vvhcrc all the eftates met in a joint 

body. 
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body, and fprmed only one boufe of parlia- 
ment ; nor was there thq fame reafbn for it. 
The upper hpufe in England confifting of 
fpiritual lords, who owed their benefices 
and feats in parliament to the king, and of 
temporal lords, who were a hereditary and 
permanent body, nowife dependent on the 
people, might be fuppofed more apt to be 
influenced by the crown, than the com- 
mons, who were a temporary eleftive body, 
freely named by the people. It might 
therefore be thought dangerous to intnift 
them with the power even of propofing 
burdens upon the fubjeft; whereas, on tbe 
other hand, it was not to be fuppofed, that 
the commons, who were the reprefentatives 
of the great body of the nation, would, be 
fo ready to grant unnecefTary fupplies, or 
lay a greater burden upon the people than 
the exigencies of the ftate required. It was 
fuflBicient that the lords had a negative, if 
they thought the commons too lavifli or im- 
provident in their grants *. But, in Scot- 

landf 

^ See Blackfton, vol. i. p. 163, But how well focver 

this 
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land, where for a long tiirie the great part 
of the landed property was in the hands of 
the nobles, or their vaffals, and dependents, 
and where there was little trade or com- 
merce to be the foundation of wealth and 
independence, it was late before the comi* 
mons -ould have much influence in the af- 
fairs of government. The nobles, poflefled 
of great eftates, might fafely be trufled with 
the power either of propofmg or impofing 
taxes, which would be moft fenfibly felt by 
themfelves f j and it was unneceflary that 
their authority fhould be lefs in matters of 
that kind, than in other affairs that came to 

be determined in parliament. 

F la 

this reafoning may account for the continuance of the 
pradice of all money-bills originating in the houfe of 
coounonsy the introdudlion of it muft be afcribed to an- 
other caaie» yiz. that, when burgefTes were firft fent to 
parliamenty they had no power to offer any higher fup- 
ply than they were authorifed to grant by their conftitu- 

cnts. See Chief Barons Gilbert's treatife on the court 
of exchequer, p. 57, 

f While Scotland remained a feparatc kingdom, few 
taxes were known but the land-tax. 
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In Scotland, reprefentatives were only 
fent from the counties and boroughs ; butt 
in England, the univerfities likewife fent re- 
prefentatives to parliament. The firft in- 
ilance we difcover of this was in the 28th 
of Edward I. when, a parliament being flim- 
moned to confider of that king's right to 
Scotland, writs were ifTued for that purpofei 
requiring the univerfity of Oxford to fend up 
four or five, and the univerfity of Cambridge 
to fend two or three of their moft difcreet 
and learned lawyers *. It was not, however^ 
till the reign of James I. of England, aod 
VI. of Scotlandf who plumed himfelf xnudi 
upon his fcholar-craft, that each of the two 
univerfities were indulged with the privilege 
of conftantly fending two out of their body 
to parliament f. 

It may likewife be obferved, that, befides 
regular parliaments, the kings of Scotland 
were in ufe, upon particular emergencies, 
which required immediate deliberation and 
execution, fuch as a fudden invafion, or the 

raifing 

* Prynne Pari. Writs, I. 345, 
f Blackftone, toU I, i68« 
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raifing of a fum of money to anfwer a fud- 
den exigency, to call what were termed 
Conventions of the eftates. On fuch occa- 
iions, there was no neceflity for any formal ci- 
tation of all thofe who had right to fit in par- 
liament ; the king called any number that 
could be fpeedily drawn together, and their 
powers were limited to that particular bufi- 
nefs for which they were called, ft ap- 
pears, that, on fome occafions, the king 
negleded to call any of the eftate of bo- 
roughs to thefe conventions ; and we learn 
from our ads of parliament, that complaints 
had been made on that fcore ; for, by a fta- 
tute of James IV. * it was ordained, * That 

* the commiffipuers and headfmen of bo- 

* roughs be warned, when taxes or contri- 

* butions are given, to have their advice 

* thereintill, as one of the three eftates of the 

* realm/ And, by another ftatute of Queen 
Maryf, fetting forth, that the queen in- 
tended rather to augment than to diminifli 
the privileges of the inhabitants of boroughs, 

F 2 it 

* 1503, cap. 8*5. t 1563, cap. 82. 
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it was enafted, * That five or fix of the' 

* principalles, proveftes, aldermen, and bail-? 

* lies of this realme fall, in all times to 

* cum, be warned to all conventiones that 

* fall happen the queenis grace, and her fuc- 

* ceflbures', to conclude upon peace or weir, 

* with quhatfomever her hienes confederates 

* or enemies, or making or granting of ge- 

* neral taxationes of this realme ; and that 

* hir hienefs or council fall not conclude nor 

* decerne upon peace, weir, nor taxationes 

* forefaids, without five or fex of the faidis 

* principalles, provefles, aldermen, and bail? 

* lies of burrowis be warned thereto lauch* 
\ fullie as effeiris.* 



TITLE 



TITLE IIL 



Of the Eftablifliment of the Parlia- 
ment of Great Britain by the 
Treaty of Union; and of the Re- 
prefentatian allowed to Scot- 
land. 

AN union of the two kingdoms was 
early thought of, but did not take 
place till the feign of Queen Anne. 
In the time of James VI. of Scotland, and 
I. of England, the judges of England gave 
their opinion, that there coilld be no incor- 
porating union without an entire union of the 
laws of both kingdoms*. Sir Francis Bacon 
was, however, of a different fentiment. He 
maintained, that a general union of laws 
was unneceffary ; and that no more was re- 
quifite, than that fuch laws as immediately 
concerned the good of the ftate fliould be the 
fame in both parts of the united kingdom, 

F 3 Ex- 

♦ Coke, IV. mft. c. 75. p. 347. 
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Experience has now happily confirmed the 
juftnefs of his fentiments, and both nations 
have reafon to rejoice, that the fubtle reafbn- 
ing of the judges in the reign of James met 
not with the fame regard in the reign of his 
great grand-daughter. 

By this memorable treaty it was agreedt 
that, upon the firft of May 1707, and for 
ever after, the two kingdoms of England 
and Scotland fhould be united into one king- 
dom, by the name of Great Britain^ and be 
reprefented by one and the fame parliament^ 
to be ftiled the Parliament of Great Bri^ ' 
tain. 

All the Englifh lords, both fpiritual and 
temporal, were allowed to retain their pri- 
vilege of fitting in the houfe of peers ; and 
the counties, univerfities, cities, boroughs^ 
and cinque-ports were to fend the fame 
number of reprefentatives to the Britifh, that 
they formerly fent to the Englifti houie of 
.commons. But the reprefentation given to 
Scotland was much limited. By the twenty- 
fecond article of the treaty it was agreed, 
that the reprefentatives for that part of the 

imited 
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united kingdom fhould confift of fixteen 
peers, to fit and vote in the houfe of lords ; 
^d forty-five commoners, to fit and vote in 
the houfe of commons. By an a£t paffed 
in the Scotch parliament *, confirmed in the 
Englifh parliament, and declared by both 
to be equally valid as if it had been ingroflcd 
in the treaty of union, it was enacted. That 
the fixteen peers fhould be eledted by the 
peers of Scotland, and their heirs or fucceflbrs 
to their dignities and honours, out of their 
own number, by open eleiStion and plurali- 
ty of voices : That, of the forty-five com- 
moners, thirty fhould be chofen by the fhires 
or flewartries, and fifteen by the royal bo- 
roughs: That, of the commilfioners for 
fhires, each fhire or flewartry fhould name 

one, except the fhires of Bute and Caithnefs, 
which were to chufe by turns, Bute having 
the firfl eledlion ; the fhires of Nairn and 
Cromarty to chufe by turns, Nairn having 
the firfl eledion; and the fhires of Clack- 
mannan and Kinrofs likewife to chufe by 
turns, Qackmannan having the fir ft elec- 
tion : That, of the fifteen burgefles, the city 

F4 » of 

* 1 707, cap. 8. 
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of Edinburgh fliould ele£t one ; and the o- 
ther boroughs> which were divided into 
fourteen feveral diftrids*, fhould each of 
them cled a commiflioner, in the fame man- 
ner they were in ufe to eled their reprefen- 
tatives to the parliament of Scotland : That 
the commiflioners fo eleded fhould meet at 
fuch times and places, within their refpeo- 
tive diftrids, as her Majefty, her heirs and 
fucceffors, fhould appoint, and eled one re- 
prefcntativc for each diftrid; and that, in 
the event of an equality of votes, the prefi- 
dent of the meeting fhould have a caflingor 
decifive vote; the commiflioner from the d-i 
deft borough prefiding in the firft meeting, 
and the commiffioners from the other bo- 
roughs in each diftrid prefiding afterwards 
by turns, according to the order in which 
they were called in the rolls of the parlia** 
ment of Scotland f- 

It was further declared by this flatute, 
that none fliould be capable to eled, or be 

eleded, 

♦ The dlvifion of the boroughs into the fourteen fc- 
Vcral diftriifis, is to be found in the Appendix, No. I. 
t That order \% cbfcrvcd in No. I. of the Appendix. 
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elededf to reprefent a Scotch (hire or bo- 
rough in the parliament of Great Britain, 
but fuch as were formerly capable to ele£t 
or be eleded commiflioners for fhires or bo- 
roughs to the parliament of Scotland. It 
likewife made fome other regulations on that 
head ; but, as thefe will fall to be fully con- 
fidered in the fequel, it is needlefs to take 
ncnice of them at prefent. 

By this aft it was alfo ordered, that, when 
her Majefty, her heirs and fucceffors, ftiould 
declare their pleafure for holding the firft, or 
any fubfequent parliament of Great Britain, 
and until further provifion fliould be made by 
parliament in that refpedt, a writ (hould pafs 
under the great feal of the united kingdom, 
diredted to the privy-council of Scotland, and 
containing a warrant and command to them 
to iffue out a proclamation, requiring the 
peers to meet at fuch place and time within 
Scotland as her Majefly, her heirs and fuc- 
ceffors, fliould appoint, for the eledHon of 
the fixteen peers ; and requiring the lord 
clerk-regifter, or two of the clerks of fcflion, 
to attend fuch meetings, and to return the 

names 
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names of the fixteen peers chofen to the 
clerk of the privy-council, by whom they 
were again to be returned to the court from 
which the writ iflued. 

Similar orders were given with regard to 
the eledion of commiffioners for fhires and 
boroughs. The proclamation to be iflued 
by the privy council was to require the free- 
holders to meet at the head-boroughs of their 
refpeftive counties, and the boroughs to fend 
their commiflioners to fuch places as fhould 
be thereby appointed, for the eledion of 
their reprefentatives ; and the names of the 
reprefentatives fo eleded for the (hires and 
boroughs, being tranfmitted to the clerk of 
the privy-council, were likewife to be re- 
turned by him to the court from which the 
writ iflued. 

The fame ftatute further provided, that, in 
the event of her Majefty's declaring, on or 
before the firft day of May then next, 1 707, 
that it was expedient that the Lords and 
commons of the then parliament of Eng- 
land fliould be the members of thefe refpec- 
tive houfes of the firft parliament of Great 

Britain^ 
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BritaiQ9for and on the part of England; the 
iixteen peers and forty-five commons, who 
fliould be chofen by the peers, barons^ and 
burgefles refpeftively, in the then parliament 
of Scotland, and. out of the members there- 
of, fhould be the members of the refpedive 
houfes of the firft parliament of Great Bri- 
tain, for and on the part of Scotland. This 
declaration having accordingly taken place, 
the firft parliament of Great Britain met at 
Weftminfter, upon the 23d of Odtober 1 707, 
and was compofed as follows : The houfe 
of lords, of the whole body of the lords- fpi- 
ritual and temporal of England, and fixteen 
peers of Scotland ; and the houfe of com- 
mons, of the 513 reprefentatives fent to the 
laft parliament of England by the fhires, u- 
niverfities, cities, cinque ports, and bo- 
roughs ; and 45 reprefentatives of the Ihires 
and boroughs of Scotland, chofen from the 
commiilioners for fhires and boroughs in 
the laft Scotch parliament. 

By an ad paffed in the firft feffion of the 
fiirft Britifh parliament^, intituled) ' An ad 

*for 

* 6to Anziae, c. 6. 
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* for rendering the union of the two kinff 

* doms more compleat/ it was declared^ that, 
from and after the ift of May 1708, there 
fliould be but one privy-council for the 
kingdom of Great Britain. It therefore he- 
came neceffary to make fome new regulati- 
ons with regard to the eleftion of the repre- 
fentatives of Scotland. It was accordingly 
ordered, by the fame a£t, that, when a par- 
liajtnent fhould be fummoned, writs under 
the great feal of Great Britdn Ihould -be di- 
redted to the feveral fherifFs and ftewaiAi 
who, upon receipt thereof, Ihould forthtiilh 
give notice of the time for*^ eleftion of -dfc 
knights or commiffioners of their refpcfliic 
fhires or fte war tries, and dire£t precepts *0 
the royal boroughs within their feveral jurif- 
diftions, reciting the contents and date of 
the writs, * and commanding each of them 
to eleift a commiffioner, and to order fuch 
commiflioner to meet at the prefiding bo- 
rough of the diftrift, upon the 30th day 
after the teft of the writ, (or the day after, 
if it fhould fall upon a Sunday), for the pur- 
pofe of chufing their burgefs to ferve in par^ 

liament. 
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liament. This ad likeways direded the 
clerks to the meetings of the freeholders, 
and the common clerks of the prefiding bo-» 
roughs, to return the names of the perfons 
feveralljr eledted for the fhires and diftrids, 
to the fherifFs or ftewards ; and appointed 
them to annex the fame to the writs, and 
return the whole to the court from which 
the writs iffucd. 

This ftatute made no provifion for the e- 
ledion of the peers. But, by an ad of the 
fame feffion*, it was ordered, that, when her 
Majefty, her heirs or fucceflbrs, fhould de- 
clare their pleafure for holding a parliament, 
a proclamation fhould iffuc under the great 
feal, commanding all the peers of Scotland 
to meet at Edmburgh^ or in fuch other 
place, and at ftich time, as fhould be thereby 
appointed, in order to eled the fixteen peers ; 
and that fuch proclamation fhould be duly 
pubUfhed at the market-crofs^ of Edinburgh, 
and in all the county-towns of Scotland, 
twenty-five days at leafl be&re the day of 
dedion. 

This 

* 6to Annae, c. 23. 
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This is the lateftftatiite relative to the elec- 
tion of the peers. Several ads have how- 
ever pafled fince that time, with regard to 
the election of commiflioners for fhires and 
boroughs ; and many queftions have arifen 
in the courts of law upon the conftru£tioQ 
of thefe ads. Alterations have been made 
with refped to the qualifications of free- 
holders ; oaths have been introduced to pre- 
vent bribery, and the rearing up of nominal 
and fiditious votes ; remedies have been ap« 
plied to abufes in the eledors, and in the 
minifterial officers employed in matters of 
eledion. To go through thefe feveral adi 
of the legiflature, according to the order in 
which they pafled, or to date the deciiiona 
of the courts of law in the order they were 
pronounced, would not be the moft proper 
way to give a diftind notion of the prejfent 
ftate of the law of eledions. I ftiall there- 
fore follow 4 different method, by exhauft* 
ing what I have to obferve upon one fub- 
jed, before I proceed to another ; and, I 
flatter myfelf, that I fhall thereby be able to 
anfwer, at leafl, in fome degree, the end I 
have in view, 

TITLE 



TITLE IV. 



Of the Elcdion of the Sixteen Peers 
of Scotland, 

IN this chapter I propofe9firft9toconrider 
what the law requires in order to intitle 
a peer to vote in the eledion of the fix- 
teen peers; and, next, the mode of procedure 
oUcrved in fiich ele<fUons. 



SECTION I. 

Of the Salifications neceffary to intitle a 
P erf on to vote in the EkSiion of the Stx^ 
teen Peers of Scotland. 

UPON this head, it may, in the firft 
place, be obferved, that none can 
vote, but fuch as are, properly fpeaking, 
j)eers of Scotland ; that is, thofe who were 
fo prior to the union, and the fucceflbrs to 

their 
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their honours and dignities. Ehglifli peers who 
fucceed to a Scotch peerage are intitled to 
vote ; but no Britifh peer can enjoy that pri- 
vilege ; and, upon occafion of the Duke 
of Queenfberry's claiming a vote, it was rc- 
folved by the houfe of Lords, upon the 2 ift 
of January 1708-9, * That a peer of Scot- 

* laad claiming to fit in the houfe of peerSf 

* by virtue of a patent paffed under die 

* great feal of Great Britain after the union, 

* and who now fits in the parliament of 
^ Great Britain, had no right to vote in tbt 

* election of the fixteen peers who are to le- 

* prefent the peers of Scotland in parlii- 

* ment.* The houfe divided upon this que- 
flion : It was maintained, on the one handf 
that, as the peers of England who were like- 
wife peers of Scotland, had the right of vo- 
ting in the eledion ftill referved to them» 
notwithftanding their having a feat them- 
felves in the houfe of Lords, there feemtd 
to be equal reafon for allowing that privilege 
to thofe peers of Scotland who had been 
created Britifti peers. But to this it was an- 
fwered, that a peer of Eogland and a peer 

of 
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of Scotland) held their dignity under two 
different crowns, and by two different gteat 
feals ; but, that Great Britain, including 
Scotland as well as England, the Scotch peer- 
age funk in that of Great Britain *. 

Upon the 20th of December 1 7 1 1 , ano- 
ther qucftion was determined, of a more in- 
tereftijng nature. The Duke of Hamilton 
had been created Duke of Brandon, and a 
debate having arifen, how far he had a right 
to fit in the houfe of lords, in refpe£t of that 
peerage, and the queftion being put, ' Whe- 

* ther Scotch peers, created peers of Great 

* Britain fince the union, have a right to lit 

* in that houfe?' it carried in the negative, 
by five voices, 57 to 52. After this refolu- 
tion^ there was no longer room for the cafe 
that was decided in 1708-9, with regard to 
the Duke of Queenfberry ; but as thofe who 
liave been created peers fmce the union, 
may fucceed to Scotch peerages, (which is 
the cafe of the prcfent Duke of Argyle) there 

G is 

** Sec Burnet's hiftory of his own times, i2mo edi- 
tion, voL 6. p. 3* 
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is reafon to fuppofe, that they would \\ks^ 
wife.be found to be excluded from the nght 
of voting, in the eleftion of the fixteei]^ peen 
of Scotland, were the queftion to be tried. 
In the next place, no peer can either vote 
or be elefted, till he be twenty-one years of 
age. It would indeed be abfurd to allow 
thofe, whom the law, on account of their 
nonage, prefumes to ftand in need of the af- 
fiftance of others in the management of 
their own affairs, to have a voice in matten 
of (late. 

The a<ft tjoj^ c. %. likewife excludes pi- 
pifts, and all thofe who, being fufpe£l:ed of 
popery, refiife to fwear and fubfcribe the 
formula contained in the Scotch aft 1 700, 
G. 3. intituled, ' An ad for preventing the 
• growth of popery *.' 

TThc 

♦ THe formula is of tHe following tenor : ** I 

* do fincerely, from my heart, profefs and 

* declare before God, who fearcheth the heart, that I do 

* deny, difown, and abhor thefe tenets and dodrines of 
*- the papal Romifh church, viz. the fupremacy of the pope 

* and bifhop of Rome, over all paftors of the catholic 
*' church, his power and authority over kings, princci» 

< and 
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The 2lQl 6to Annac, c. 23. requires, that 
the peers, before proceeding to eleftion, fliall 
take and fubfcribe the oaths of allegiance 
and abjuration. But, as thefe are fo ge- 
nerally known, it is needlefs to infert 
them. 1 {hall only obferve, that, upon the 
death of the late pretender, fome fmall alte- 
rations were made upon the oath of abjura- 
tion, by the a£t 6to Georgii 111. c. 53. 

G 2 The 

* and (lateS) and the infallibility that he pretends tO) ei* 

* ther without or with a general council, his power of 

* di/peniing and pardoning, the do<fb*ine of tranfubftanti- 
' ation, and the corporal prefence, with the communion 

* without the cup in the facrament of the Lord's fupper, 

* the adoration and facrifice profeffed and praftifed by the 

* popifh church in the mafs, the invocation of angels and 

* faints, the Worfhipping of images, crofles, and relicks, 

* the dodrine of fupererogation, indulgences, and purga- 

* tory, and the fcrvice and worfliip in an unknown 

* tongue; all which tenets and doctrines of the faid church 
« I believe to be contrary tOj and inconfiftent with, the 

* written word of God: and I do from my heart deny, 
' difown, and difclaim the faid dodlrines and tenets of the 

* church of Rome, as in the prcfence of God, without any 
' equivocation, or mental rcfcrvation, but according to 
« the known and plain meaning of the words, as to me 
^ offered and propofed. So help me God.' 
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. The fame ftatute likewife requires ttenCl 
to take the oath and declaration inf<srted in 
the note telow *. 

By 

* Tlie oatli rs as follows, * I A. B. do fwear, that I do 

* from my heart, abhor, deteft and abjure, as unpioas aoi 

* heretical, that damnable dodtrine and pofitton* tlm 
« princes excommunicated, or deprived by the pope^ or 
« any authority of the fee of Rome, may be depoied or 
« murdered by their fubjcfts, or any other whatlbcTer. 
« And I do declare^ that no foreign prince, prelate, ftue, 

* or potentate, hath or ought to have, any jurifdiffion, 

* power, (uperiority, pre-eminence, or authority, ecciefi-' 
« allical or fpiritual, within this realm. So help me G6U 
And the declaration runs thus: < I A. B. do folemnly ad 

< fmcerely, in the prefencc of God^profefs, teftify, andde- 

< clare^ that I do believe, that, in the facrament of Ae 
« Lord's fupper, there is not any tranfubftandation of ck 
« elements of bread and wine into the body and blood of 
« Chrift at, or after the confecration thereof by any pcfw 
« fon whatfoever ; and that the invocation or adoration of 

< tlic virgin Mary, or any other faint, and the facrifice 

* ot the mafs, as they arc now ufed in the churck of 

* Rome, are fuperftitious and idolatrous^ And I do fb- 
« Icmnly, in the prefence of God, profefs, teftify, and de* 
« clare, that I do make this declaration, and every part 

* thereof, in the plain and ordinary fenfe of the wordf 

< read unto mc, as they are commonly underdood by 
« Englifli proteftants, without any evafion, equivocatson, 
« or mental rcfcrvation whatfoever, and without any dii^ 

' penfatioa 
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By the adl 19110, Georgii IL c. 38. § 26. 
it is declared, that no peer fhall be capable 
to cledi, or be elected, who, within a year 
preceding the eledtion, has been twice pre- 
fent at divine fervice, in any epifcopal meet- 
ing, the paftor whereof has not taken the 
oaths to government, and does not pray for 
the king by name, and for all the royal fa- 
mily, in the fame form as in the liturgy of 
the church of England. It is competent to 
any peer prefent at the eledion to make this 
cbj^Hon, aod to prove it either by one wit- 

G 3 nefs, 

^ pcnfation already granted xnc, for this purpofe, by the 
^ pope, or any otber authority or pcrfon, or without any 

* hope of any fuch difpenfation from any perjlbn or autho- 

* rity whatfocver, or without thinking that I am or can 

* be acquitted, before God or man, or abfolvcd of this de- 

* claration, or any part thereof, although the pope or any 

* other perfon •r perfbns, or power whatfocver, fhould 
■• difpenfe with, or annuls the fame, or declare that it was 

* null and void from the beginning.' 

This declaration which the peers are obliged to make 
before giving their votes, approaches fo nearly to the for- 
mula, as to make one think, that the taking the one 
might difpenfe with the other. But, as the a(ft 1 707, c. 8, 
Hands unrepealed, the formula may no doubt flill be put; 
and if any peer refufe to fwear and fubfcribe it, he will 
thereby difqualify himfelf from voting at that clcdion# 
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nefs, or by the oath of the peer objeftcd tO| 
which the clerk-regifter, or either of tht 
clerks of reflion, ofHciating at the ele^ioni 
is impowered to adminifter ; and, in cafe 
the fa£t be proved, or admitted, or the peer 
objected to refufe to depofe, he is therer 
by difqualified from voting at that ele^ion* 

The peers have a privilege in matters of 
eleftion, beyond the commons. They ait 
not only entitled to vote when prefent, but 
may, even when abfent, either appoint t 
proxy to vote for them, or fend a figned lift 
to the meeting. This privilege is, howo- * 
ver, Uid under certain regulations. 

In the firft place, the perfon appointed 
proxy muft be himfelf a peer, qualified ac- 
cording to law ; and the mandate muft be 
duly figned before witnefles. Such are the 
words of the ad 1 707, c. 8. ; and, on the 
26th January 1708-9, the houfe of lords rer 
folved, that fuch mandates were not valid, 
without the fubfcription of the witnefles. It 
was, however, found, upon the 29th of the 
fame month, that there was no neceflity for 
mentioning the names of the witnefles, or 

of 
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•of the writer of the mandate, nor for its be- 
ing fealed or written upon ftamped parch- 
ment. With regard to the lifts which ab- 
fent peers are allowed to fend to the meet- 
ing, the ftatnte or&j requires, that they be 
(igned ; but the houfe of lords Ukewife re- 
Iblved, upon the fame 29th of Januar)^ 
1708-9, that fuch lifts were not valid with- 
out fubfcribing witnefTes, but were good 
without mentioning the name of the writer. 

In the next place, fuch as are peers both 
of England and Scotland muft fign their 
mandates or fifts by the title of their Scotch 
peerage ; and ao peer can hold more than 
two proxies at one time *. 

Lajlly^ The abfent peers who appoint 
proxies, or fend figned lifts to the meeting, 
muft take and fubfcribe the oaths and decla- 
ration appointed to be taken by thofe who 
are prefent at the election. Thofe who arc 
in Scotland at the time of the proclamation 
for the elefikion, may do fo in any flieriff- 
court, and the flierifi^, or his deputy, before 

G 4 whon) 

* <Sto Axmae, cap. 23. § 5* 6^ 
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m 

whom they ar^ taken, mud return the on- 
ginal fubfcriptLon of fuch oaths and decla- 
ration to the meeting, together with a cer- 
tificate under his own hand and ieaU that 
they v/cre taken and fubfcribed in his pre- 
fence f- Thofe again who, at the time of 
the proclamation, refide in England, aie 
allowed to take and fubfcribe them in the 
high court of chancery, court of king^i 
bench, court of common pleas, or court cl 
exchequer, to be certified by writ under tbc 
feal of fuch courts. And as fome peers^ who 
had formerly qualified themfelvest migiit 
be abfent from the kingdom^ in the ferrioe 
of her Majefty, at the time of ifliiing a pro- 
clamation for eledion ; and as it was thought 
hard to deprive them of their votes, merely 
becaufe they had it not in their po^v^er to 
qualify anew, the ftatute allowed them to 

appoint 

t It was accordingly declared by the houie of lord^ 
a6th Januaiy 1 708-9, that the iheriff's certificate ought 
10 be foaled, as well as figned. The words of the ftatute 
arc indeed cxprefs, and the doubt could only arife from 
Its not being cuftomary to adhibit fcals to writings im 
Scotland. 
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appoint proxies, or to fend figned lifts, up- 
on its being certified, in the manner above 
mentioned, that they had formerly taken 
the oaths and declaration, or upon its being 
certified, under the great feal of Great Bri- 
tain, in the event of their having taken 
them in parliament*. 

The high and the low, the rich and the 
poor, are equally fubjefl: to the calamities 
incident to humanity. It may therefore be 
aftcd. Whether a peer, who has the mif- 
fortune to become fatuous, can vote in an 
ekiftion. ? The law has faid nothing on that 
\^zA, I incliae to think, that, if he is de- 
clared to. be in that unhappy ftate by an adl: 
of the law, and put under the power of a 
tutor or guardian, he cannot vote ; but that, 
until that be done, his vote will be fu- 
ftained. 

SEC- 

* 6toiAziiiae» ci^^aj. § 4. 

Forms of z, proxj* and of a figncd lift, and of a {he- 
riff's certificate, are to be found in the Appendix, No. 2, 
3. and 4. 



SECTION IL 



Of the Manner of eleiiin^ the Sixteen Peen 
of Scotland. 



WE liave already feen, that, when t 
parliament is to be held, the peer) 
of Scotland are called by proclamation to 
meet for the purpofe of eledJing their repm- 
ij^ntatives^ and that fych proclamation muft 
be publifhed at Edinburgh, and the other 
county-towns of Scotland, at leaft twenty- 
fiye days before the time appointed for the 
cle£kion. 

The fame ftatute* orders the peers to 
come to fuch meetings with their ordi<^ 
nary attendants only, under the feveral 
penalties inflicted by the laws and ftatutes 

of 

* 6to Annae» cap. 23. § 4^ 
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of Scotla^d^ prefcribing and direding with 
what numbers ^nd attendants the fubjeds 
of that part of the kingdom might repair to 
the public courts of juftice*. 

This 

♦ By the SL&, i457> cap. 82. confirmed by 1487, 
cap, 104* it was ordained^ That all the lieges fhould 
come to the king's courts, fpiritual or temporal, in a fo- 
ber and quiet maxiner, and bring with them no more per- 
fons than are in their daily houfhold and family. By the 
adt i5$5> cap. 41, perfons called before a juflice-court 
were only allowed to have fix of their friends with them 
at the bar, beiides their advocates, to defend them, and 
the judges were ordered to charge the breakers of that 
2L&. to enter their perfons in ward, to remain there du- 
ring the queen's pleafure, u^der the pain of rebellion ; 
and, in cafe of their refufal, to put them to the horn. 
Thefe ads were ratified by j 584, cap. 140. with this addi- 
tion, that thofe who repaired to the criminal courts, o- 
therwife than they were allowed by fuch adls, fhould in- 
cur the crime of convocation of the king's lieges. An 
unlawful convocation, is a commotion of the people 
raifed without lawful authority. The convocating thj 
lieges in bands of men of war, for daily or monthly wages, 
without fpecial licence, was made capital, by the afts 
1563, cap. 7 J. and 1585, cap. 12. But naked afliftance at 
fuch meetings was found, in 1665, only to infer an ar- 
bitrary pimilhmcnt ; and Sir George M'Kenzie informs 
us, that the crime of fimple convocation, without bands 
or leagues, was ordinarily profecuted before the privy- 
council, and. was feldom punifhed tanquam crimen per fe^ 
but only as an aggravation of a riot or other crime. 
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This a<a like wife declares, that it (houM 
not be lawful for the peers fo met together, 
to a<JJ:, propofe, debate,, or treat of any mat* 
ter or thing whatfoever, except the ele^ioa 
df their reprefentatives ; and that any perfon 
who fliould at fuch meeting prefume to ad, 
propofe, debate, or treat of any other mat- 
ter, fhould incur the penalty of premunire, 
as exprefled in the ftatute of the 1 6th of 
King Richard 11. * 

Tte 

.^ This ftatute, 1 6to Rich. II. c. 5. was made to preicnc 
t&e purchafing bulls from Rome, and to declare the in* 
dependency of the crown of England ; and it was ther^ 
particularly ena^^ed, < That, if any purchafe or puriiiCf « 
caufe to be purchafedor purfued, in the court of Rome, or 
elfewhere,by any fuch tranflations,pjroceflcs,and fentenoes 
of ezcomunications, bulls, inAruments, or any other 
things whatibever which touch the king, againft him , 
his crown* and his regalty, or his realm, as is aforefaid; 
and they which bring within the realm, or them receive, 
or make thereof notification, or any other executioft 
whatfoever, within tlie fame realm or without,that tlicfi 
their notaries, procurators, maintainers, abettors, fac- 
tors, and counfellors, (hall be put out of the king*:* pro- 
te<^ion, and their lands and tenements, goods and chj^- 
tels, forfeit to our lord the king; and that they be at- 

* tached 
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The day named for the eleflLion being 
xome, the peers aflembie at the place fixed 
by the proclamation^ and are attended by the 
lord clerk-regifter, or two of the principal 
clerks of feifion, fpecially appointed by him. 
After prayers by one of the king's chaplains, 
who attends for that purpofe, the proclama- 
tion and the execution at the market-crofs of 
Edinburgh are read* The roll is then call- 
ed, the peers prefent are marked in the mi- 
nutes, and the certificates of the abfent peers 
having qualified themfelves for granting 
proxies or fending ilgned lifts, being produ- 
ced, thefe lifls or {H'oxies are likewife regu- 
larly marked. This being done, the oaths 
are adminiflered to the peers who are pre- 
fent; after which, the votes are carefully col- 
le^ed and examined, and a certificate of the 

names 

• tached by their bodies, if they may be founds and 

* brought before the king and his counciJ> there to anfwer 

• to the cafes aforefaid; or that procefs be made againft 
' them by praemunire facias , in manner as it is ordained in 

* other llatut^s of provifors, and other which do fue in a- 
*■ ny other court, in derogation of the regalty of our 
« lord the king.' 
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names of the fixteen peers who have the 
majority of voices in their favour, is madi 
up, and figned and fealed in prefence of the 
meeting, by the lord clerk-regifter, or the 
clerks of fefiion appointed to officiate fbf 
him, and returned to the court of chancery 
before the time fixed for the meeting of the 
parliament *• 

But, in this certificate, no notice is taken 
of any objeftions that may have been made 
in the meeting to any of the peers i Thofi^ 
however, who defire it, are entitled to get t 
copy of fuch objections, or an extract of tlid 
minutes from the clerks, and may difpute 
the eledion of the peer fo objected to, by 
preferring a petition to the houfe of lords^ 
complaining of the return f. 

Hitherto, I have only fpoken of a general 
eledtion upon the calling of a new parlia-' 
ment. The fame rules are however obfer- 
vcd, when a vacancy happens by the death 
or legal difability of any of the fixteen, du-^ 

ring 

* 1707. c. 8. 6to Annae, c. ij. 
f A copy of this certificate is to be found in the appen- 
dix, No. 5* 
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ring the courfe of a parliament. AU the 
peers are fummoned by proclamation to meet 
and eledl a new reprefentative to fupply the 
vacancy; and the fame form of procedure 
takes place at that meeting as at a general 
eledion *. 

All eledions ought to be free ; and, to pre- 
vent even the appearance of reftraint^ it is 
ordered by the ftatute 8vo Geo. U. c. 30^ 
that all fokliers, who are quartered in any 
city, borough, town, or place, where an e- 
leifHon either of peer or commoner is to be 
made, fliall be removed to the diftance of 
two miles, one day at leaft before the day ap- 
pointed for the ele£kton, and fhaH not make 
any nearer approach till the day after it is 
ended. Orders to this purpofe muft be gi- 
ven by the fecretary at war, or other perfon 
who officiates in his place; and, if he negledi 
to fend fuch orders, and be convifted thereof 
within fix months, he is to be difcharged 
from his office, and is thereby difabled to 
hold any office or employment in hie Maje- 

fty'a 

^ 6to Annae, c. Z3» § ir. 
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fty 's fervlce. This aS does not, howeveff 
extend to the city of Weftminfter^ or bo- 
rough of Southwark, in refpe<^ of hi8 Mt* 
jefty's guards, not to any place where the 
king or any of the royal family fefide at 
the time, in refpeft of fuch troops as attend 
as guards; nor to any caftle or ibttified 
place where any garrifon is ufually kefit^ in 
refpe£fc of luch garrifon. And the adl fiv^ 
ther declares, that the fecretary at war ihaft 
not incur the forfeiture on account of his not 
fending orders for the removal of the troopi 
at an election to fill up a vacancy, unlefs no- 
tice of the making out the new writ be gi- 
ven him by the clerk of the crown, \srhich 
notice that officer is required to give with all 
convenient fpeed. 



TITLE 



TITLE V. 



Of the Eledion of the Commiflion- 
ers from the Shires of Scotland. 



IN this title, various fubjedis will occur. 
It will therefore be proper to divide it 



into feveral fedions. 



SECTION I. 



Of the Freeholders Roll 

IT has been already mentioned, that by the 
ad of Charles IL 1681, c. 21. the free- 
holders of each county vy^ere ordered to make 
up a roll of their number, containing the 
names of thofe who had a right to vote, and 
cxprefling their refpedive extents or valua- 
tions J and that they were alfo appointed to 

H meet 
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meet yearly at the Michaelmas head-couitf 
for the purpofe of revifing that roll, and| 
making the neceflary alterations upon it 
From that period, no perfon could legally 
vote in the eledion of a commiflioner to par-i 
1 lament, without being put upon the rdL 
Before, therefore, I proceed to confider either 
the qualifications required by the law to entitk 
one to eledl, or to be elected a commifEoBcr 
from a fhire^or the mode of procedure thatii 
obferved in fuch eleftioris, it will be propiertD 
ftate the manner in which that roll is loept^ 
and to mention the rules which the legifla^ 
ture has laid down, in order to guard agdnft 
the partiality of freeholders in that reiped. 
The aft of the 1 6th of George II. cap. i J, 
intituled, * An aft to explain and amend the 
laws touching the eledtions of members to 
ferve for the commons in parliament, fcr 
that part of Great Britain called Scotlatidi 
and to reftrain the partiality, and regnalate 
the conduct of returning officers at fnch 
eledi-^ns/ is now the governing rule whh 
regard to the manner of keeping the roU| 
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and the form of procedure at the annual 
Michaelmas head-courts. 

It would appear from that ftatute, that,. 
in fome counties, the rolls had not been re^ 
gularly kept, purfuant to the diredlions of 
the ad i68i. It was therefore enafted. 
That fuch peifons as ftood upon the roll laft 
made up by the freeholders, whether at the 
Michaelmas meeting, or at the laft eledion 
of a member to ferve in parliament, Ihould 
be the original conftituent members at the 
next Michaelmas meeting, or meeting for 
eledion. And, as it was fuppofed that 
many perfons then ftood upon the rolls who 
had no legal <^lification, the ftatute further 
provided, that it (hould be lawful to any 
freeholder ftanding upon the roll to object 
to the title of any other perfon ftanding up- 
on it, by applying to the court of feffion, in 
the form of a fummary complaint, at any 
time before the firft of December 1743; 
and, upon the prefenting of any fuch com- 
plaint, the court of feflion was dire<fled to 
grant warrant for fummoning the perfons 
complained of to anfwer upon thirty days 

H 2 notice, 
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notice, ^fter which they were ordered to cte- 
termine the queftion in a fummary waj} 
but it was at the fame time declared, thatf 
if no complaint (hould be exhibited within 
that period, no freeholder (landing upon the 
roll laft made up fhould be (Iruck oflF, or left 
out of it, except upon fuiEcient objeOioqSi 
arifmg from an alteration of that right or 
title in refpe<fl: of which he was inroUed. 

The iheriflFs having been irregular as to 
the time of holding their Michaelma? head- 
courts, it was by this ftatute direded, thyt 
every fherifF (hould, at leaft fourteen days 
before Michaelmas then next, appoint a pre- 
cife d^y for holding fuch court in the year 
1 743, and caufe the fatne to be intimated at 
all the parilh-churches within the (hire, up- 
on a Sunday, at leaft eight days preceeding ; 
and that the day fo to be fixed fhould he 
the anniverfary for holding the Michaelmas 
head-court in all time to come. 

By this adt it was further declared, that 
it fhould be competent to any perfon who 
was refufcd to be admitted, or who was 
ftruck off the roll by a judgment of the frec- 

holderS| 
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holders, at any Michaelmas meeting, or 
meeting for eledion, to apply within four 
calendar months to the court of feffion by 
fummary complaint ; and that the court, af- 
ter granting warrant for fummoning the 
perfon on whofe objedions the complain- 
er was refufed to be admitted, or ftruck off 
the roll, to anfwer upon thirty days notice, 
fliould proceed and determine upon fuch 
complaint in a fummary way. 

A delay to inroll has been held equivalent 
to a refufal. At the Michaelmas meeting 
of the county of Cromarty, in Odtober 
1 765, three claims for enrolment were of- 
fered, upon each of which the freeholders 
gave the following deliverance : ' The meet- 

* ing, in refpeft that a procefs of redudlion 

* is now in dependence, at the inftance 

* of Sir John Gordon of Invergordon 

* Baronet, before the court of feffion, of 

* the decreet of divifion of the commif- 

* fioners of fupply of the fhire of Cromarty, 

* dated in May laft, whereby alone the va- 

* luation of the lands and others contained 

* in the forefaid claim, is afccrtained, do 

h 3 ' therefore 
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* therefore fuperfede, for the prefent, coming 

* to any determination upon the validity or 

* invalidity of theclaimants titks tx> be cn- 

* rolled, not thinking that matter ytt ripe 
^ for their judgment, for either fuftaining or 
^ refuting his enrolment, till after the iffiie 

* of the faid procefs of redudion ; refervingf 
^ till then, to all parties concerned) all 6b- 
*je£tions and anfwers in relation to tbtf 

* claimants title/ The claimants preferred 
complaints to the court of feffion upon the 
ftatute, and prayed the court to grant wir- 
rant for their being added to the roll. The 
freeholders objected. That the cafe did not 
fall within the words of the ftatute, in f^ 
gard they had not refufed to inrol, but had 
only delayed to give judgement, until they 
fhould have an opportunity of knowing 
whether the claimants were truly poflefied 
of the valuation required by law ; and that» 
at any rate, the court of feffion, being only 
a court of review, without any original ju- 
rifdidlion in matters of that fort, could not 
order an inrolment/^nwa inftantia^ as prayed 
for in the complaints, but could only order 

tlie 



9 
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the freeholders to proceed to judge of the 
merits of the claims at their next annual 
meetingi The court repelled thefe objec- 
tions, and ordered the claimants to be add- 
ed to theroll; and afterwards refufed a pe- ' 
tition from the freeholders, offering to go 
into the merits of their objections to the 
claimants titles *• 

A cafe fomewhat fimilar occurred very 
lately; Colonel Campbell of Barbreck lodged 
a claim for being inrolled as a freeholder of 
the county of Bute at Michaelmas 1772; 
At that meeting only two freeholders at- 
tended } and though they knew that fuch 
a claim was lodged, and in the hands of the 
fheriff-clerk, they took no notice of it, be- 
caufe no perfon appeared in the behalf of 
the claimant, and proceeded to make up their 
minutes, as if no fuch claim had exifted. 
But, while the prefes was figning thefe mi- 
nutes, the claimant*s brother-in-law, who 
was himfelf a freeholder, came to the meet- 

H 4 ing, 

* lytli January 1766, Rofe of Aitnoch and others, 
4mtra Sir John Gordon and Leonard Urqnhart. The 
hoafe of lords affirmed both judgments March 1 766. 
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ing, and infifled that they fhould take the 
claim under their conlideration. ThiSf 
however, they rcfufed, upon the pretence 
that their bufmefs was over, and the meet- 
ing diff:)lvcd. Colonel Campbell preferred 
a complaint, and the court pronounced the 
ordinary interlocutor, finding that the free- 
holders did wrong in refufing to enrol him, 
and ordering him to be added to the roll. 
To fhow their difapprobation of the condud 
of the freeholders, the court likewife con- 
demned them in cofts offuit*. 

This ftatute likewife provides, that any 
freeholder (landing upon the roll, xvho ap- 
prehends that another has been wrongfuUy 
inroUed, may in like manner complain to 
the court of feffion, within four calendar 
months after fuch inrolment, whether he 
was prefent at the meeting where the inrol- 
ment was made or not. But, if no com- 
plaint be made within that period> the per- 
fon fo enrolled muft continue upon the roll 

until 

* June 1773, Colonel Campbell of Barbreck, 

ci/;/n/ M*Nicl of Kilmory and M'Conochie of Axnbirfbeg. 
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until an alteration of his ctrcumftances ihall 
happen, which the freeholders, at a fub- 
fequent Michaelmas meeting, or meeting 
for eledion, fhall allow to be a fufficient 
caufe for ftriking him off. 

If, in any of thefe cafes, the court of fef- 
fion reverfe the determination of the free- 
holders, by ordering a perfon to be added 
to, or ftruck out of the roll, the fherifF, or 
fteward-clerk, upon produdkion of an extraA 
of the judgement, mufl forthwith make the 
" alteration thereby directed, under the penal- 
ty of L. 100 Sterling, to be recovered by the 
perfon in whofe favour fuch judgement was 
given, or his executors, by a fummary com- 
plaint before the court of feflion, upon thir- 
ty days notice. 

This ftatute, taking it in a Arid and literal 
• fenfe, has provided no remedy, in the event 
of the freeholders unjuftly repelling an ob- 
je&ion for ftriking a perfon oflF the roll. 
Hence it has been made a queftion, whether 
a complaint to the court of feilion be com- 
petent in a cafe of that kind ? Two fuch 

complaints came from the county of Kinrofs 

in 
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i'>.9jii ' i 



in 1766 * } but in thefe the i 
was not pleadecL It was ho^msttt* a^EiaM 
wards pleaded^ in. the cafe of Mb PultiM^ 
whom the freeholders of the county^o£ Gm^ 
marty had refufed to ftrike oflT the roft 
There the qiieftion was fully oonlideredf 
and the complaint iMs found compctefi^ 
although not falling under any of the thM 
cafes to which the words of the ftatute zf^ 
ply f. A fimilar judgement was afterwardi 
given, in the cafe of Sir George Suttie» 

The words of the flatute allow 00)3^ tiuA 
to complain of an enrollment, who- Aiot 
themfelves upon the roll. Complaints^ haM^ 
however, been received by the court of Afr 
fion, from perfons who did not fland upQQ 
it at the time of their being preferred; Oni 
inflance fhall be given. Mr Gordoi> of 
Newhall claimed to be enrolled as a free* 
holder of the county of Cromarty, at Aifi* 

chaelroas 



* 17679 Ranken of Colden» and Grenenil 

Irvine of Burleigh, contra Ramfay of Kinkcll, and ColviO 
of Ochiltree. 

t I ith Februaiy, 1768, Sir John Gordon, contra W3» 

Ham Pulteney. 
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chaelmas 1766; but bis claim was rejeded, 
upon which he complained to the court of 
feffion. Mr William Johnfton was enrolled 
by the fame meeting, and Mr Gordon com- 
plained of his enrollment. Mr Johnfton 
put in an anfwer to this lafl complaint, in 
which) wkhout going into the merits of his 
own title^ he objeded to the competency of 
the complaint, in regard; that Mr Gordon did 
not then ftand upon the roll. The court, 
before determining that objedion, ordered 
an aniwer upon the merits to be given' in. 
This being done, they proceeded, fir ft, to 
determine, whether Mr Gordon fhould have 
been enrolled; and having ordered him to 
be added to the roll, they then gave judge- 
ment, in Mr Johnfton's cafe, in the follow- 
ing words : * The Lords having advifed this 
^ petition and complaint, with the anfwers 

• thereto, now and formerly given in for 

• Mr William Johnfton the refpondent, they 

* repell the preliminary objedion to the 

* complaint, that there is no perfon upon 

• the roll of freeholders intitled to com- 

* plain, in refped, by interlocutor of this 

* date. 
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* date, the title of William Gordon of New- 
^ hall to be upon the roll is fuftaine^ 

The ftatute Hkcwife enads, that, if the 
judgement of the freeholders refufitig to ad- 
mit, or ftriking off the roll, be affirmed by 
the court of feffion, the perfon who prefer- 
red the complaint (hall forfeit to the objec- 
tor L- 30 Sterling, together with full colli 
of fuit. This was intended to prevent 
groundlefs complaints ; but is evidently dc- 
fedive, as it impofes no penalty nor cofU of 
fuit upon the freeholder, who, without juft 
grounds complains of an enrollment made 
by the other freeholders, nor gives any pe- 
nalty or cofts to thofe, who have been 
wrongfully refufed to be admitted, or have 
been improperly ftruck off the roll. The 
court of feffion may indeed give cofts of fuit, 
if they think proper; but they are not bound 
to do fo; nor can they impofe the penalty, 
but in the precife terms of the ftatute, which, 
in this refpeft, falls ftiort of the a<3; 1681. 

And, 

* 17th February 1767, Gordon of Newhall c9tUhi 
Johnfton. 



Of Qmmiffioners from Shire fi 125 

And, although it may be thought, that it 
would be improper to lay penalties or cofts 
upon the freeholders, when their judge- 
ments, refuling to admit, or ftriking off the 
roll, are reverfed, as in fuch cafes it may be 
fuppofed, that they have only been guilty 
of an error ; yet furely there could be no im- 
propriety in fubjefting to fuch cofts and pe- 
nalty the freeholder who brings a ground- 
lefs complaint againft a judgement of his 
brethren, admitting one to the roll, or re- 
fufing to ftrike oflF one, to whom he had 
made frivolous obje6Hons. Where a com- 
plaint brought in the joint names of a life- 
renter and (iar of the fame lands is difmifT- 
ed, the court impofes only one penalty of 
L. 30 upop both *. 

It has already been obferved, that, by the 
adi 1681, c. 21. no objection could be mo- 
ved in parliament in the cafe of a controvert- 
ed eledion, which had not been ftated at the 
meeting of the freeholders* From this fta- 
tute, and from the court of feffion's being 

only 

* 1 768, Frafcr, &c. contra Roii of PriefthiU, 

aad Gordon of CarrolL 
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only a court of review, and having no origr 
nal jurifdidion in matters of enrollmenti il 
viras maintained) that in a complamt pn^ 
ferred under the authority of the aft of Hk 
1 6th of George IL no new objedions couli 
be made to a claimant's title, in order to fi^ 
port a judgment of the freeholders refiifing 
to enroll him. But the court overHroU 
that plea, and found it competent to the n- 
fpondent to the complaint, to infift in^ 
very objedion that lay againft the claiiBi 
whether mentioned at the meeting of the 
freeholders or not *. Objections may dope 
the freeholders at their meeting; and it 
would be hard to put any reftraint upon 
their juftifying their refufal, or to bar thett 
from maintaining an infuperable objcftioD 
to a complainer's title, merely becaufe they 
had not thought of ftating that particular ob- 
jedion at the time when the claim was pre- 
fented. It is juft to allow them to bring ia 
every circumOance tending to fliew that their 
judgement was agreeable to law; and k 

would 

* 28th July 1 761 , Mr Walter Stewart anil othert»^wiM 
Mr David Dalr}Tiiple. Affirmed in the houfe of Lordii 
I ft April 1762. 
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i¥Ould :be abfurd to^fuppofe) that a court of 
review could legally order a perfon to be 
lulded to theroll^ when the freeholders, who 
refufed to admit him, were able to (hew, that 
he had no manner of title to get upon it. 

It is a ^iflPerent queftion, whether new e- 
^idence can be received before the court of 
ieflion, in order to fupport a claim for enroll- 
ment which has been refufed by the free- 
tidders ? Thofc who claim to be enrolled 
ought certainly to :inilru£): their qualification 
9n a proper manner : If they negled to do fo, 
4hcy have themfelves alone to blame ; and, 
the court of feffion, being only a court of re- 
view, can have no right to order an enroll- 
ment upon titles that were not laid before 
l^fe who are by law intruded with the 
|)awer of judging in the firft tnftance. So it 
has been decided. Sir John Grordon claimed 
to be enrolled as a freeholder of the county of 
Cromarty at the Michaelmas meeting 1 766 ; 
but negleded to produce a retour to flxow 
the old extent of the lands on which he 
claimed. The freeholders having refufed to 
enroll him, he complained to the court of 

feilioni 
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feffion, and produced a retour, fhowing diM 
they were of the fiill extent required by law; 
but the court difmifled his complaint, becaufe 
the retour had not been produced to the firee- 
holders^. Another cafe occurred loon after: 
CSaptain Stewart claimed to be enrolled a8 1 
freeholder of the county of Forfar, upon the 
lands of Nevay, lying within the parifh cf 
Nevay ; and, in proof of his valuation, pfo- 
duced a certificate under the hands of the 
coUedor, and two commiffioners of fup^, 
bearing, that the lands which belonged to the 

kiid 



* 17th February 17679 Sir John Gordon cmthrm Frafaf 
&c. This decree was affirmed in the houfe of lords, 41! 
May 1 767; and in the judgement it was pardcularlj d^ 
clared^ * That the titles produced by the complainer to 
the freeholders, upon which he cliamed to l>e enroUed, 
were eflentiaUy defective, for want of fhewing a recoor; 
for which reafon, the freeholders did right in refofing 
to enroll him ; and that, upon his petition complaining 
of fuch refufal, the court of feffion was confined to the 
titles laid before the freeholders, having nojurifiiidioa» 
by the (latute in that cafe made and provided, to order 
a claimant to be enrolled upon any title originallj pro- 
duced to them, and not laid before the freeholders ii^ 
the firft infUnce*' 
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laifd of Nevay, in the parifh of Nevay, were 
^ ftated in th6 valuatiorl-roil of the county at 

* L. 800, and paid ccfs and public burdens ac- 
^ cordingly. To this claim it was objedcd, that 
' no fufEcient evidence had been produced, to 

• fhow that the lands rated at L. 800 in the 
valuation-roll, as belonging 10 the laird of 
Nevay, in the parifh of Nevay, were the 
fame with the lands of Nevay belonging to 
the claimant. The freeholders fuftained 
the objection, and refufed to enroll. The 
claimant complained to the court of feflion; 
and, although he produced a compleat pro- 
grefs of the lands from 1 63 1 downwards, 
from which it clearly appeared, that his 
lands were the very fame with thofe that 
flood rated in the valuation^roll at L. 800, 
the court difmifled the complaint*. 

Ithas however been maintained, inacafeftill 
depending, that altho' a claimant who negleds 
to produce any part of his title to the meet- 
ing of freeholders, cannot be allowed to fupply 
that defed under a complaint to the court of 
feifion ; yet it is competent to produce new 

I collateral 

• I9tb December 1767, 
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collateral or explanatory evidence to fupport 
a title, and to remove objefkions that have 
been made to it in the meeting of freehold- 
ers. The cafe here referred to is that of 
Mr Gordon of Whiteley. That gentlemaB 
claimed to be enrolled as a freeholder <rf the 
county of Banff at Michaelmas IJJZ^ upon 
certain lands, and,amongil others, ^ the landi 

* of Inveraurie, and the lands of InverheUtf 

* formerly called Middle or Little Inverlie- 

* bit, and now called Bellchorach of Inver- 

* hebit,' To prove the valued rent of theft 
particular lands, he referred to a valuatkm- 
roll made up in 1690, which contains the 
following article : * Inveraurie and Inverhe- 

* bit, L. 250.' To this claim^it was objed- 
ed, that there were three different farms of 
the name of Inverhebit, to wit, Eafter, Weft- 
er, and Middle or Little Inverhebit; and 
that no evidence was produced to fhew, that 
the valuation ftated in the roll 1690, to In- 
veraurie and Inverhebit, applied only to Lit- 
tle Inverhebit. The freeholders fuftained 
the objedion, and refufed to enrolL Mr 
Gordon complained of this judgment, and 

ofiered 
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offered to prove, ' that the lands of Little la- 

* verhebit, now called Bellchorach, were the 

* lands which, together with Inveraurie, had 

* uniformly paid cefs for the article of L. 250, 

* in the valuation-book,' The refpondents 
to the complaint objeded to the competency 
of this proof; but the court thought proper 
to allow it before anfwer"*. A petition has 
however been preferred, but has not hitherto 
been advifed. 

When a complaint is to be preferred a- 
gainft an enrolment, or againft a refufal up-^ 
on the part of the freeholders to fuftain an 

I 2 objection 

♦ 1 1 th March 1773, General Abcrcromby and others, 
contra Gordon of Whitcley. This cafe feems to be pretty 
fimiiar to that of Captain Stewart. 

In the above-mentioned c^^t of Mr Pulteney, where he 
obje^d to the competency of the complaint brought by 
Sir John Gordon and others, on account of the freehold- 
ers refufal to ftrike him off the roll, it was likcwife plead- 
ed, that it was not competent to the complainers to refort ' 
to evidence in fupport of their objetflions, which had not 
been laid before the freeholders when thefc objections 
were under their coufideration. But, as the new evidence 
offered in that cafe by the complainers was Mr Pultenev's 
own oath, which could not be got at the meeting, as he 
was not prcient at it, the plea was over-rulcd« 



132 Of Commijftoners from Shire x. 

objedtion for ftriking one off the roll, it i5 
fufficient to make the perfon who has been 
enrolled, or has been allowed to continue up- 
on the roll, a party to fuch complaint. In 
like manner, when one who has been rcfii- 
fed to be admitted to the roll, or has been 
ftruck off, intends to complain, it is fuffici- 
ent to call the perfon or perfons who objed- 
ed to his title in the meeting of freehotder& 
If the minutes are filent on that head, he 
muft call all thofe who voted to fuftain the 
objedion ; if that do not appear from the 
minutes, he muft call all the freeholders who 
were prefent at the meeting ; and a mifno- 
mer of any one of the perfons complained of 
w^ill be fatal* to the complaint*. 

When a complaint is moved in court, 3 
warrant is granted for fcrving it upon the 
perfons complained of. If they are withia 
Scotland, the fcrvicc muft be made perfonal- 
ly, or at their dwclling-houfes. If they are 
abfent from the kingdom, it is fufficient that 

'* See 13th February i 745, Dickfon centra Gibfon, and 
:i cafe to be taken notice of in the fequel. — Jan. j 766, A*- 
Icxandcr Young, contra Andrew Johufton and others^ 
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It be made at the market-crofs of Edin- 
burgh, and pier and fhore of Leith. The 
warrant for fervice may be extrafted imme- 
diately, without abiding the courfe of the mi- 
nute-book; but the court has found, that an 
extradl is not abfolutely neceflary*. Neither 
is it neceflary that the fervice be made by a 
meffenger at arms ; any perfon may do it, 
nothing more being requifite, than that the 
complaint be properly notified to the perfon 
complained of, and that evidence of fuch no- 
tification be produced to the court. 

If the freeholders, after a complaint is fer- 
ved, take it upon them to proceed further a- 
gainft the complainer, they become guilty of 
a contempt of the court, and may be punilh- 
ed accordingly t- 

It has been already mentioned, that thofe 
who fland upon the roll laft made up, are 
the original conftituent members of the an- 

I 3 nual 

♦ 5th July 1747, BurgcfTes of Rutherglen contra the 
magiftratcs. 2Rth July 1761, Mr Walter Stewart r^^r/A-^ 
Mr David Dalrymplc. It is, however, more fafe and re- 
gular to cxtra^ the warrant. 

\ 6th February 1745* Monro centra M*Kcnzic. 
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nual meeting of the freeholders at the Mi- 
chaelmas head-court ; and, in order- to pre- 
vent abufes, the flatute requires, that an ex« 
tra£t of the roll made up at each meetingi 
and of the minutes of the proceedings, fhall 
forthwith be delivered by the clerk of the 
meeting to the fheriff-clerk*, gratiSj to be 
inferted by him in the fherifF's books kept 
for that purpofe, which muft be produced at 
the next meeting. 

If the flieriff-clerk negled or refu(e to in- 
fert the rolls or minutes of proceedings in 
the books to be kept for that purpofe, or nc- 
gleft or refufe to give ligned copies or cx- 
trads thereof, to any freeholder who de- 
mands them, and is willing to pay the legal 
fee for an ordinary extradt of the fame 
length, or omit to produce the books at any 
fubfequent meeting, he forfeits the fum of 
L. ICQ Sterling, to be recovered by any free- 
holder within the county who will fue for it 

And, 

* The ftiitutcs relative to eledlions talk always of tlie 
fheriff or fteward, and of the flicriff or fleward-dcrk • but, 
as thcfe officers differ only in name, I (hall for the fntpre 
mcniion only the fhcriff and Iheriff-clerk* 
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And) ia order that no prejudice may arife 
through the fault of the fheriflF-cierk, the fla- 
tute further provides, that in cafe the princi- 
pal books, containing the rolls and the mi- 
nutes, fhall not be produced at any Michael- 
mas meeting, or meeting for election, a co- 
py of the roll and minutes, extraded and 
figned by the fherifF-clerk, fliall be fufEcient 
to fupply their place. Another penalty of 
L. I CO Sterling is likewife impofed upon the 
fheriflF-clerk, if he give out falfe copies of 
the roll or minutes, extraded and iigned by 
him ; and he alfo thereby becomes incapa- 
ble, for ever after, of holding or enjoying 
his office. 

The principal ^ks, or, failing them, an 
extrad; of the roll laft made up, being pro- 
duced, the firft thing to be done is to chufe 
aprefes z^xA clerk to the meeting; for which 
purpofe the roll is called, and the votes 
a&ed by the comqiiffioner laft eled:ed, i. e. 
the perfon who laft reprefented the county 
in parliament, or, in his abfence, by the 
fherifF-clerk. If, in the choice of prefes or 
clerk, there happen an equality of votes, 

1 4 the 
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the commiffioner laft ele£ted, and, in his al>- 
fence, the freeholder prefent who laft repre- 
fented the Ihire in any former parliament} 
is entitled to the cafting or decifive vote. If 
no fuch perfon be prefent, this cafting vote 
is the privilege of the freeholder who laft 
prefided at any meeting for eledlion j and, 
in his abfence, it belongs to the freeholder 
who laft prefided at a Michaelmas meeting; 
and if no perfon be prefent who has either 
reprefented the county in parliament, or for- 
merly prefided at a Michaelmas meeting, or 
meeting for eledion, it is allowed to the 
freeholder who ftands firft upon the roll a- 
mong them that appear at the meeting *, 

The prefes and clerk being thus chofen, 
the miimtes of their election are figned by 
the commiffioner laft eleded, or, in his ab« 
fence, by the Iheriff-clerk, and delivered to 
the clerk of the meeting ; after which the 
freeholders proceed to take and fubfcribe the 
oaths of allegiance and abjuration, and to 

fign 

♦ This part of the ftatutc, if ftriAly interpreted, apr 
plies only to meetings for elcdion ; but the fame rule U 
pbfer/ed in Michaelmas meetings, , 
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fign the affurance t- It is not, however, 
abfolutely neceflary to take the oath of ab- 
juration, unlefs it be exprefsly required to 
be put by one of the freeholders prefent at 
the meeting. Quakers are not obliged to 
fwear thefe oaths. It is fufficient that they 
declare the efFe£t of them upon their folemn 
affirmation §. 

The clerk chofen to the meeting likewife 
qualifies, by taking the oaths now men- 
tioned; after which the freeholders apply 
themfelves, in the firft place, to purge the 
roll, by ftriking out the names of thofe who 
may have died fince the former meeting. 
They then confider the objeftions made to 
thofe who ftand upon the roll, if any fuch 
have been lodged ; and next take up 
the claims that are prefented for enrol- 
ment ; . and, judgment being pronounced 
upon thefe claims, according to the votes of 

the 

f Although it is cuftomary to chufe the prefes and 
clerk before taking the oaths to gorernment, thefe oaths 
muft be previoufly taken, if required to be put by any 
Iretholder prefent at the meeting ; ymo Geo. II. cap. i6 
^ 10. 

^ Tmo Wil. III. cap. 34* 6to Ann. cap, a}* 
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the majority, a new roll is made upy and an 
extradt thereof given to the fheriff-derky ai 
already mentioned, the prefes of the meet- 
ing having the calling vote in every qu^ 
ftion where there is an equality. 

This is the rule of procedure at the IVfr 
chaelmas meetings ; and, fo far as regards the 
revifing of the roll, and making the need- 
fary alterations upon it, the fame rul(S ait 
followed at meetings for election. 

To prevent furprife, and to give the fireOf 
holders an opportunity of fully coniiderutt; 
the bufmefs that is to come before thenit it 
is by the fame ftatute appointed, That every 
perfon who has it in view to be enrolled at 
a Michaelmas meeting, fhall, at leaft two 
calendar months before that meeting, leave 
with the fherifF-clerk a copy of his claim, 
fetting forth the names of his lands, and the 
nature and dates of his titles, together with 
the ojd extent or valuation on which he de- 
fires to be enrolled ; and, if he negleft to do 
fo, he cannot be enrolled at that meeting. 
In like manner, thofe who intend to objed 
tQ any freeholder who ftands upon the roU* 

04 
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fia account of an alteration in his circum- 
ftances, mufl, two calendar months before 
the meeting, leave their pbjedions in wri- 
ting with the Iheiiir-clerk, who, by the lU'- 
tute, is required to indorfe upcn the back of 
the claims, or objedions fo left with him, 
the day of his receiving them, and to give 
copies to any perfoa who demands them, 

upon tlieir paying the legal fee of an ordi- 

« 

nary extract, of the fame length, This re- 
gulation, however, only applies to Michael- 
mas meetings ; and one may be either en- 
rolled^ 01 flruck off the roll, at a meeting for 
election, without any claim or objedion 
being preyioufly lodged with the fheriff- 
plerk. ^f^^^ 

It was once objeded to a claim lodged in 
due time w}th the flierifF-clerk, that it did 
not mention the precife fum at which the 
lands were valued, but only bore, that their 
valuation exceeded L. 400 Scots. But that 
objedtion was not re^garded *• 

A 



* i6di Jan. 1 7^4, Sir Archibald Grant contra Leith of 
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A claim, bearing, by miftake, that the 
claimant's feifine was recorded in one regi- 
fter, when in fadt it had been recorded in 
another, an objection made on that head wai 
fuftained f. This was a moft juft decifion. 
Claims are ordered to be lodged vy^ith the 
fheriflF-clerk to prevent furprife ; but a claim 
that does not lead to a difcovery of the 
claimant's infeftment cannot anfwer that 
purpofe. 

It was likewife objected, that an enrolment 
could not proceed legally, becaufe the diim 
had not been lodged with the fheriflF-dcA 
till four of the clock in the afternoon of the 
6th of Auguft, and the freeholders con- 
veened at the Michaelmas head-court up- 
on the 6th of October before two of the 
clock ; but to this it was held to be a fuflB- 
cient anfwer, that, in all cafes of legal no- 
tice, it is only required, that either the day 
on which the notice is given, or the day to 
which it is given, fhould be free, but not 

bothj 



f 5th Jan. 1762, Goldic 
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both ; and that, if either the 6th of Auguft 

or the 6th of October were reckoned, the 

full amount of two calendar months would 

be found to have run, a calendar montli 

being from a day in one month to the fame 

nominal day in another *. 

It was alfo once determined in a meeting 

of freeholders, that an objeftion to a per- 

fon*s continuing upon the roll, though 

lodged with the fherifF-clerk in due time, 

could not be taken under confideration, be- 

caufe it was neither figned by any perfon, 

nor mentioned by whom, or in whofe name, 

it was given in. But, as none of thefe things 

are required by the ftatute, and as it is in it- 

felf a matter of no confequence whether an 

objedtion be figned or no, or by whom it is 

given in, the court had no difficulty of re- 

verfmg this judgment f. Neither is there 

any neceffity for the claim that is lodged 

with the fherifF-clerk being figned by the 

claimant. Indeed, the ftatute only requires 

a copy to be left with that officer. 

It 

♦ 15th Jan. 1763, Elliot of Arklcton ««/rtf Fergufon 
of Craigdarrodi. 

t 1 767, Rankcn of Colden and Irvine of Bur- 

Icigh contra Ramfay of Kinkell and Colvill of Ochiltree, 
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It is not neceflary that 9 perfon whtfi 
claims to be enrolled fhould attead -luiiifdf { 
at the meeting of the freeholders. lie may 
appoint one to appear for hin^, and pro- 
duce his titles. 

It is natural, when no party-worfc is go- 
ing on, to take up the coiifideration of the 
feveral claims for enrolment in the order of 
the dates of their being lodged Wixh tfae 
iherifF-clerk ; but it is not ntceflary ; as4 
the freeholders have in that matter a dakxt^ 
tionary power. 

Where two perfons are enrolled upoa tbe 
fame lands, the one as fiar and the other 11 
liferenter, they ought to be diftinguiflicd ia 
the roll, by adding the words Fiar and IJ^e^ 
renter to their refpeftive names. 

The freeholders have no power to review 
or alter at one meeting the proceedings of a 
former meeting. In the roll made up £v 
the county of Kinrofs in 1753, General Ir- 
vine of Burleigh was, by a miftake of die 
clerk, put at the foot of that roll, although 
he had been enrolled before another free- 
holder, Mr Ranken of Golden, The Ge- 

neral 
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pjeral made no complaint on that head ; but, 
at a fubfequent meeting, held at Michael- 
xnas 1766, where only two freeholders 
iKrere prefent, the prefes, who had there- 
by two votes to one, ordered the roll to be 
rediified, and General Irvine's name to be 
jnferted before Mr Ranken's. But this or- 
der was reverfed by the court of feflion, who 
were juftly of o{Hnion, that, as no complaint 
had been brought within four calendar 
months after the Michaelmas meeting 1753^ 
the order of the roll made up at that time 
could not be altered *. 

The law does not require any number of 
freeholders to make up a quorum. Even 
one fmgle freeholder may conltitute a meet- 
ing, and go through the bufmefst; but, if 

he 

♦ 1 767, Ranken of Colden contra Ramfay of 

KinkeU. 

f An tnftance of this happened in Orkney fome years 
ago. At the Michaelmas meeting of that county for tlic 
year 1 760, only one freeholder attended. Five claims 
for enrolment having been previoufly lodged with the 
ftieriff-clerk, the feveral claimants produced their titles, 
and were admitted to the rolL Some weeks after, com- 
plaints were preferred againil thefe enrolments, in the 

name 
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he admit any perfons wrongfully to the roU, 
any of thofe who were abfent may prctcf 
their complaint to the court of feflion. 

The freeholders ought to meet regularly 
every year, at the Michaelmas head-court. 
There is, however, no method of compelling 
their attendance. What then is to be donei 
if they all forbear to attend, with a view to 
difappoint one or more perfons who have 
lodged their claims for enrolment ? I know 

of 

name of another freeholder, who objected to the legaEtr 
of the meeting, in rcfpe(5l that it was held only l>y one 
freeholder. Before an anfwer could be put in'totlicfc 
complaints, an cle^ion of a commiflioner took place* aadi 
as the names of the five gentlemen who had been admit- 
ted at the Michaelmas preceding, flood upon the roll 
which had then been made up, the fheriff-clerk, whofi 
province it was, in the abfencc of the commiflioner laft 
cle<5ted, to call the roll for the choice of prefes and clerk, 
rcfufed to call that roll, and called another that had been 
made up in 1754. This produced new complaints at 
their inftancc, for recovery of the ftatutory penalties to 
be hereafter taken notice of; and the court, upon advi- 
fing Uicfe complaints, gave judgement in favour of the 
complaincrs, and alfo difmifTcd the complaints which had 
been prcvioufly brought againft their enrolment. 
1762, Miickay of Strathy, ard v^ers, confra ]ohn Rid- 
doch, and others. 
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of no remedy. The cafe happened in 1753, 
in the county of Cromarty; but, though a 
complaint was preferred by a gentleman 
who had lodged a claim with the {herifF- 
clerk, two months before the day upon 

which the meeting fhould have been held; 
and although it was ftrongly argued, that 
there could be no wrong without a remedy, 
the court of fefllon refufed to intefpofe in 
his behalf, and difmiffed the complaint as 
incompetent *. They indeed had no power 
to judge of the claim, in the firfl: inftance, 
having no original jurifdidlion in matters 
of enrolment ; and they had as little autho- 
rity to order the freeholders to affemble for 
the purpofe of taking the claim under con* 
fideratioa 

K SEC* 

* 20th December 17539 Mackenzie of Highfield an* 
tra Freeholders of Cromarty. 



SECTION n, 

R 

Of the Salifications of a Freeholder^ fa far 
as refpe^s the Title. 

HAVING Gonfidered the manner i& 
which the freeholders proceed in mar 
king up the roll of their number, the next 
point in order^ is to fhew, what qualifications 
the law requires, to entitle one to be admits 
ted upon that roll. 

When Janies I. difpenfed with the attend- 
ance of the fmall barons, and allowed them 
to fend commiffiqners to parliament, no re- 
flraint was impofed. Every perfon who 
held of the king was allowed to vote in the 
choice of thefe commiflioners, how fmall (o^ 
ever his eftate or freehold might be. But, 
by the ftatute of James VI. which firft 
brought this reprefentation of the fmall ba- 
rons to a regular bearing, none were admit- 
ted to vote, but thofe who had a forty-fhil- 
ling land in free tenandry, and had their ac- 
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tual refidence or dwelling within the (hire. 
By the adl 1661, this privilege was extend- 
ed to all thofc who were pofleffed of lands 
holding of the king, of ten chalders of vic- 
tual, or L. 1000 of real rent. This, how- 
ever, was altered by the a£b 1681 ; and, in 
place of the real rent, a new kind of quali- 
fication was introduced, which was to be re- 
gulated by the valued rent ; and it was then 
enacted, that none fhould be allowed to 
vote, but thofe * who flood publicly infeft 

* and pofleffed of a forty-fhilling land of old 

* extent, holden of the king or prince, di- 

* ftinft from the feu-duties in feu-lands, or, 

* where the extent did not appear, flood in- 

* feft in lands liable in public burden, for his 

* Majefty's fupplies, for L. 400 of valued 

* rent, whether kirklands now holden of 

* the king, or other lands holding feu-ward 

* or blench of his Majefty, as king or prince 

* of Scotland.' 

This ftatute, which alfo repealed the ad of 
James VI, fo far as it required a£tual refi- 
dence within the county, was the ftanding 
jrule'at the time of the union, and is in a 

K 2 great 
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great meafure fo at this day. The few al-f 
terations that have been made upon it will 
be fully taken notice of afterwards. 

The qualifications of a freeholder* fo far 
as they relate to the title, may therefore be 
reduced to the following : i ft, That the 
land upon which the right to vote is claim-i 
ed, be either a forty-ftiilling land of old cxn 
tent, or amount to L. 400 Scots of valued 
rent. 2dly, That fuch land hold immedi-* 
ately of the king or prince, sdly. That 
the claimant be infeft. And, 4thly, That 
he be in poflclTion. 

Each of thcfe ihall be confidered in its or-r 
dcr. 

The firft divides into two branches, the 
forty-fliilling land of old extent, and the 
land of L. 400 of valued rent. 

In order to explain what is meant by a 
forty-lhilling land of old extent, it will be 
ncceffary to enter a little into the antiquities 
of the law of Scotland. 

Land is the firft object that prefents itfelf 
for taxation. A ftatc is generally well ad* 

vs^ncedt 
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Vanced, before cuftoms or an excife are 

thought of. 

In order to render a tax upon land equal, 
a general valuation becomes neceflary. Such 
valuation was likewife neceflary in Scotland, 
on another account, namely, for the pur- 
pofe of afcertaining the non-entry and re- 
lief-duties payable to over lords or fuperiors* 

At what time a general valuation firft 
took place in Scotland, cannot with certain- 
ty be dilbovered. The firft we have any ac- 
count of, was probably made out in the reign 
of Alexander IIL who had occafion for an 
extraordinary fubfidy, to enable him to pay 
his daughter's portion, upon her marriage 
with the king of Norway. 

This valuation would no doubt exhibit a 
juft ftatc of the rents of the fevcral lands of 
the kingdom at the time it was made ; but 
great part of the country having been laid 
wafte during the wars with England, after 
the death of that prince, thefe wafted lands 
neceflarily funk in their value. Hence, 
when the tax of a tenth of the rents of 
the laity was impofed, in 1326, to continue 

K 3 during 
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during the life of King Robert Bruce, it waf 
thought reafbnable that the proprietors of 
Aich lands fhould not be rated at the old va- 
luation, but fhould be allowed an abatementf 
to be fettled by an iixjuefl or jury *.. This 
brought on a revaluation of thefe particular 
lands, and made a diflin£tion, even in thde 
days, between old and new extent. 

It foon became cuflomary to require the 
inqueflor jury, called in the fervices of heirs, 
to ingrofs in their verdi£t, or retour, as it is 
called in the language of the law of Scot- 
land, the valuation of the lands in which tbc 
predecefTor died infeft. The retours of lands 
which had not been valued, could bear no 

other 

* This we learn from the indenture formerly men- 
tioned, between Robert Bruce, and the earls, barons, 
free tenants, and burgeffes. The tenth given to that 
prince was thereby ordered to be levied * juzta antiquam 

* cxtentam terrarum ct redituum tempore bonae meaio- 

< riae Domini Alexandri, Dei gratia, Regis Scotorum il- 

* iuflris, ultimo dcfunfti ; excepta tantummodo deftruc- 

< tionc guerrae ; in quo caiu fiet decidcntia de decimo 
« denario praeconceflb, fecundum quantitatem firmac,. 

< quae occafione praedi(5la, dc terris et reditibus praedidis 

* levari non poterit, prout per inquifitionem, per vicc- 

* comitem loci, fideliter faciendam poterit reperiru* 
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bther valuation but that which fubfifted in 
the reign of Alexander III. ; but, where the 
lands had been revalued in the time of Ro- 
bert Bruce, the retours mentioned both va- 
luations, and fet forth the old extent, or 
quantum njaluerunt tempore pacisj and the 
new extent, or quantum nunc valent. 

It is plain that, at this time^ the new ex- 
tent muft have been lower than the old j 
but, as the lands which had been laid wafte 
would in procefs of time recover, and as the 
lands throughout the kingdom in general 
improved in their value, the reverfe would 
neceffarily hold, after a new general valua- 
tion came to be made up^ 

At what period this general revaluation 
was made, is not agreed upon. The au- 
thor of the Hiftorical law Tracts conjedlures, 
that matters continued upon the old footing 
till 1424, when a fubfidy became neceflary 
for paying what was due to England for the 
fubfiftence and education of James I.*. But, 
from retours prior to that period, and men- 

K 4 tioned 

♦ Black a(5ls, fol. 3. parL 1484, cap, 10. if. 



I . 
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tioned in Mr Erfkine's Inftitute of the Law 
of Scotland f) we learn, that a revaluatiofi 
mufl have been made before that time* ai| 
in thefe retours, the new extent is higfaa 
than the old ; and that accurate and juidid*- 
ous author, obferves, that no period appean 
more likely for this than the year 1 365, cr 
1 366, when a tax was^to be impofed for the 
ranfom of David 11. 

It is, however, certain, that a revaluatioa 
took place in 1424 §. But, although the 
new extent thereby afcertained came to be 
confiderably higher than the old extoit ia 
the time of Alexander IIL yet t}ie graduil 
improvement of land, and the rile in the 
nominal value of money, foon rendered it 
too low a ftandard for fixing the cafualtitt 
of fupcriority. It was therefore ordered, by 
an a£t of James III. 1474, cap. 56. That aU 
retours ftiould fpecify both the old extent 
and the precife avail (value) the lands were 
worth at the time of the inqueft's ferving the 
heir to his predeceffor. And this laft has 

ever 
t P. 225. 

§ Black a^ts^ fol. 3, 1424, cap. 11* 
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^ ever fince been called the New Extent. 
c According to this ftatute, a proof of the 
real worth of the lands ought to be taken at 
\ the fervice of every heir. This pradice was 
^ no doubt followed for fome time. But it 
^ was too troublefome, and came to be looked 
\ upon as too unfavourable for vaflals, to be 
long continued. After lands had once been 
valued according to the directions of the 
■ ftatute, it was cuftomary for the inqueft, in 
fubfequent fervices, to return the fum at 
which the new extent had been fixed in 
fuch firft retour, as the nunc 'valent of the 
lands : And wc are informed by Skene *, 
that, where the new extent had not former- 
ly been retoured, it was ufual to fix it at the 
quadruple of the old extent f. 

Such 

• De vcrborum (ignificatione, voce Extent. 

f Thejuftnefsof this proportion is in fome degree con- 
firmed by a warrant from Queen Mary, direfted to the 
-ilicriff of Aberdeen, in 1548, for fummoning an inquefl 
to retour all manner of lands in that county, as well 
church -lands as temporal lands, and the patrimony 
6f the crown ; for it dircfts, that the lands which 
tben gaye of yearly mail and duty four pounds, 

Ihould 
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Such being the diftindtion between tU| 
old and new extent, it need only be further 
remarked, that none of the valuations abo?e 
recited extended over church-lands. The 
proportion of fubfidies payable by the clergj 
was fixed by different rules. Their rcv^ 
nues were fubjeded to an equal moiety of all 
taxations upon land *, the burden whereof 
was proportioned according to the value of 
thefeveral benefices, as they flood upon anA 
called Bagimont's Roll t > ^i^d as the churdi 

never 

iliould be re toured to twenty (hillings of old extent, iwlfc' 
out any exception, or regard to any former retonr* A 
copy of this warrant is to be found in the Append 
No. 6. 

* Several inflances do, however, occur in the ftatntB* 
book, of a different proportion being obfenred in layng 
on taxes, impofed for particular purpofcs, ivhere tlic 
clergy were burdened only with two-fifths, the baro0 
with other two- fifths, and the boroughs with one*fifik 
Sec Black adls, fol. 67. 71. 96. 

-|- This roll contained a full rental of all the benefices 
in Scotland, as well temporality as fpiritualit)r. It is re- 
ferred to in fome adls of the parliament of Scotland, par- 
ticularly, 1471, cap. 4^. and 1494, cap, 39. as a ftandard 
not to be altered : and fevere penalties are, by theie aAs» 
impofed upon thofc who fliould give information, at the 

court 
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- never died, to make place for the cafualties 
^ of non-entry or relief, or to give occafion ta 
^- retours, there ^as no room for afcertaining^ 

either the old or new extent of church- 
lands. The firft inftance I have found of 
any warrant for retouring, or, more proper- 
' \j fpeaking, extending or valuing church- 
■ lands, is that mentioned in the preceeding 

- ftote by Queen Mary, in 1548 ; and al- 
though this order feems to have been made 
with a view that the extent of all the lands 

, of the county might be known, very little 
' regard feems to have been paid to it by 
the churchmen, or their chamberlains. — 
It appears, however, to have been intended 
by the legiflature, after the aft of annexa- 
tion in 1587, that the church-lands fliould 
pay the taxations in the fame manner with 
the temporal lands: For, by the aft 1594, 
c. 233. it was exprefsly ordered, ' That all 

* feu-lands annexed to his Majefty's crown 

* be the aft of annexation, remain with his 
*^ajeily and crown in all time hereafter ; 

^ and, 

court of Rome, of any higher value of benefices than 
what is there fet down. 
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^ and that all feu 4aAda aniiexedt or otko 
^ feu-lands quhatfumever, within this reakiMk 
^ be retoured and availed to marke or pennf 
^ lands, that his Majefty may knaiTv^ the m»\ 

* er thereof : And, being retouredy Hbsk 
^ when it fhall happen ony impoft or tan* 
^ tion to be raifed, that the faidis fewaresiil 

* be charged according to their retours.* h 
confequence of this a<9:, fomc church^laodi 
were retoured; and particularly the lord&ip 
of Culrofs, as early as 1598, in confequeofii 
of a fpecial commiflion under the great ftiL 
But this notwithftanding, we find^ thaft 
upon the firft taxation impofed after the ad 
1594, it was exprefsly ordered*, that aU v 
redions of prelacies into temporal Iordihip% 
and all diflblved benefices, fhould be iiibjeft 
in payment of fo much of that taxation, ar 
they would have been fubjedted to if no fudi 
eredion or diflblution had taken place. Wc 
likewife learn, from an unprinted aft of the 
year 16 12, that the fame rule was obierved 
in the taxation then impofed for payment of 
the Princcfs Elizabeth's portion; and, in fad, 

It 

• 1597, c. 281. 
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lit continued to be obferved down to the time 
MBlf the troublea in the reign of Charles I, 
p^vrhen a new mode was introduced of levy-* 
i\ng the land-tax by monthly affeffments, in 
I confequence of new valuations, which will 
:* fall to be more particularly taken notice of 
c tn the fequeL 

I, Having thus endeavoured to explain what 
^ 1$ meant by the old extent, mentioned in the 
I mCt 1681, I ftiall now proceed to confider, 
H what evidence a perfon who wants to be en^ 
% rolled upon a qualification of that fort mud 
, bring, to (hew that his lands are truly a for-» 
i ty fliilling-land of that extent, 
i The adt 168 1 is filent upon this head; 
f and, prior to the adi: of the i6th of George 
. n. c. 1 1 • any fatisfa£lory evidence of the 
faft might be reforted to : But, by that fla- 
tute, it was exprefsly declared *, that no per- 
fon (hould be intitled to vote for a commif-? 
fioner to ferve in parliament for any (hire in 
Scotland, or to be enrolled in the roll of e-? 
le^ors in refped of the old extent of h\$ 
lands, unlefs fuch extent were proved by a 

retour 

t § 8, 



•}• What was the capital obje<5l the framers of 
tute had in view, by this claufe, I fhall not preten 
But I muft own, that I have in vain endeavoiirei 
any good reafon for thefe reilraints. The rea 
nounced by-the ftatute itfelf, viz. * That g^eat 
ties had occurred in making up the rolls of el 
commlffioners for (hires, by perfons claiming t 
rolled, in refped to the old extent of their land 
the old extent did not appear from proper i 
and votes had been unduly multiplied, by iplitt 
dividing the old extent of lands fmce the i6tl! 
tembcr 1681,' is very unfatisfaAory. If | 
ant was not able to bring proper evidence to ini 
old extent, the fr,eeholders were under no obli| 
admit him to the- roll; and, if they did admit 1 
court of fcflion, upon a complaint being made 1 
could order him to be ftruck off. Why then exdi 
ry other evidence but that of a retour prior t 
Had all the old retours of fervices been preferred 
a regular record of them been extant, there mic 
been little ground of complaint. But that 
no means the cafe. There never was a record of re 

ftaKlifhed hv niiblir anfhnrirv • nnH T hav#» Ko««« . 
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ever long and uninterrupted^ can therefore 
. BOW be admitted to fliew the old extent, or fup- 

: ply 

163^, when Sir John Scot of Scotftarret, who was then 

4*re<5lor of the chancery, inftitutcd one, for recording not 

only the retours in time to come, but even thofe in time 

pafi ; for which purpofe, he was at great pains to colle<5i^, 

'firom private hands, the original fervices which were for- 

; merly in ufe to be delivered back to the parties when they 
obtained their precepts for infeftment, nothing being kept 
in chancery but the brieve and the executions. In this 
ftarch Sir John was pretty fuccefsful, and got a great 
^ many old fervices, but none prior to the year 1546, 
thought there are fome dill extant, elder than the 
year 1400. Thefe he recorded as they came to 
liand ; and hence we find, in the books for the years 
1633 and 1634, fome as old as 1546 : We may, however, 
well fuppofe, that the greateft number of the old retours 
liad been loft before this record was indituted ; and it is 
a certain fad, that many perfons are able to fhew a pro- 
.grefs of titles to their lands, for 100 or 200 years prior to 
the beginning of the laft century, without one retour a- 
mong them, although they have in their pofleflion, at the 
iame time, many feifines proceeding upon retours. This 
llatute of the i6th of George II, by cutting oflF every 
Innd of evidence of the old extent but retours prior to 
1681, did therefore deprive many who were truly poflef- 
ted of a forty (hilling-land of old extent, from being ad- 
mitted to the roll, notwithftanding that they had a title 

. §tfj%\\j good with tbpfe who could prove their extent by 

fuch 
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ply the want of a retour*: Nay, even a re** 
tour itfelf, though in the defcription of the ' 
knds it mention them to be a four or five 
pound land, will not be fufficient, unlefs the 
extent be particularly fet forth in the talent 
claufe !• But, a retour of feveral lands valued ' 

together 

fuch retours, and notwithftanding, that the evidence a* , 
rifing from their charters was equally fatisfadory, tk^ \ 
extent being therein mentioned, and no pcrfon bc^ i 
ing under any temptation (efpccially in thofe dayi| < 
when the fervice of parliament was confidered as a bur* J 
den, rather than a privilege) to afis. a higher extent to bf \ 
inferted in his charter than the true extent, according t| 
which he was to be liable in payment of the land-taiL 
This feems to be fomewhat unreafon^ble * and tiM 
preventing a freeholder from dividing his old extend 
the confcquence whereof is» that, though he be pofr 
felTed even of a L. 20 land* yet, if he fell but a tenth- 
part of it, neither he, nor the purchafer from hiia» 
can be admitted to a vote, appears to me in the fgny^f 
light. I am no friend to the rearing up of nooiilial aad 
fiftitious votes; but the political conftitution of Scotbad, 
even before the date of this ftatute, was fuch, as to re* 
move any apprehcnfion of evil from a multiplication of 
real and fair qualifications. 

♦ 2 2d Feb. 1745, Sir Michael Stewart contra Hugjk 
Crawfurd. 

t 22d Feb, 1 745, Sir Micliael St/^W2xt contra Cao^bd) 
pf EUerfly. 
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stegcther, which mentions their refpedtive 
values in the defcriptive claufe, ai\d the fum 
>total in the valent claufe is held as fufficient 
evidence of the extent of each particular 
land, if the fum total fo mentioned in the 
walent agrees with the feveral values in the 
jdcfcriptive claufe *. 

It is not, however, neceffary that th€ 
principal retour itfelf be extant. Extracts 
from the record in chancery are fuftained as 
lufficient evidence of the old extent f* But 
• a certificate under the hands of one of the 
iceepers of die records in the lower parlia- 
ment-houfe, bearing, that, upon fearching a 
record of old extent, made up in 1613, he 
£»und'the lands, upCMi which a claim had 
been entered for enrolment, extended, in that 
jccord, to L. 8 : 8 : 2, was not held to be 

L a 

* Falconer's Oecifions, 1 8th January 1 745^ and 5tli 
f^ruarj 174^, Colqnhoun ot' Luis r^/7/rii voters of tiie 
ibire of Dunbarton. 

t 5th February 1745, Colquboun oiLuk conira free- 
Jiolders of Dunbartonfhire. 29th July 1761, Mackie of 
Barmore contra Sir William Maxwell and other freehol- 
ders of Che county of Wigton. 

la 
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a proper inftrudion o£ the old extent, ix| 
terms of the ftatute *. 

The ftatutes require a forty-fhilling lane} 
of old extent. In 1766, a freeholder claimr 
ed to be enrolled upon two twenty-fliilling 
Jands, the extent of each of which was iuy 
ftruifted by a retour prior to the year i68i. 
The Michaelmas meeting refufed tq admit 
him to the roll ; but the court of feffion re? 
verfed their judgement f. 

Lands on which a perfon claimed to be 
enrolled, being proved, by a retour prior tQ 
1681, to have been extended together widi i 

aa 

• « 

In the cafe of Tytler of Woodhoufdee, who, for proof 
of his old extent, referred to an eitrad from the record 
in chancery, of a retour made up before the iheriff of £• 
dinburgh in i554> of the whole lands within the coimtT» 
it was obje<5ied, that this record concluded with the words 
' in cujus rei tedlmonium/ without bearing that thefeJs 
of the jurors were appended, or mentioning the name of 
the clerk, or his fubfcription. But this objedion was n- 
pelled, 19th November 1755, Andrew Chahner Momi 
William Tytler. . 

* 1 7th February 1767, Sir John Gordon centra 
This judgement was affirmed in the houfe of lords 4tk 
May 1767. 

t ^ 7^7» Sir Michael MalcohQ contrm Ran^j of 

KinkcU. * 
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an annualrent of one merk out of certain o- 
ther lands, to ten merks ; the retour was 
held to be fufficient evidence that the lands 
were of the extent required by law to the 
conftitution of a freehold-qualification ; for, 
as annualrents are always rctoured valere 
f^pfoty there was clear proof, from the re- 
tour, that the lands, without the annualrent, 
were nine merks of old extent *• 

It is not a good objedlion to a retour, that 
there were not fifteen jurymen upon the in- 
queft. Though that is<he ordinary number, it 
is not neceffary there fhould be fo many. And, 
in the records of chancery, we find, in the 
ipace of ten or eleven years, from 1 6 1 9 to 
1630, no lefs than twelve different retours, 
having only twelve perfons on the jury, 
four having only eleven, and one having 
only ten upon it f^ 

By the ftatute of the i6th of George II. 
no divifion made fince the i6th of Septem- 
ber 1681, by retour, or any other way, can 

L 2 be 

♦ 20th November 1757, Tordjct contra Urquhart, 

t Sec 28th July 1761, Mr Walter Stewart cMtra Mr 

David Dalrymple; and 1 5th January 1 76a, Stewart icwtfrv 

Sir William Maxwell 
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he fuftained $l« evidence of the old eicteati 
In confequence of this .enadment^ the oouit 
c^ feffion found, that a tweutynnierk laoA 
beii^g divided into two moieties, aod veflol 
i^n two different proprietors, neither of them 
had a title to be enrolled, although the divi* 
fion had taken place, by a voluntary coft* 
tra£k, as old as 167 1, which mentionod tk 
particular extent of the leveral farms, ma* 
king up ten merks to each moiety *, 

It was objeded to a retour, that it couid 
not be received as evidence of the qM 
extent} becaufe, at the time of its datCi 
the lands held of a fubjeft-fuperior, h 
fupport of this objc<^ion, it was pleadedi 
that, as the taxations formerly granted in 
favour of the crown were proportioned i- 
mongft the crown's vaflals according to die 
old extent, it was neceflary that their retoun 
ihould fet forth the amount of that extent ; 
but that this was not neceflary with reaped 
to lands holding of a fubjedt, the vaflals in 
fuch lands not being diredly liable to the 

king's 

♦ 6th February 1745, freeholders of LaparklhircfdnAV 
ilamikon of Weftburn. 
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king's taxations, but only to their own fu- 
periors in relief, and that too not in propor- 
tion to the true old extent, but according to 
the benefit they reaped from their feus, or 
the agreement they had made with their fu- 
periors : That, on this account, juries were 
under no ncceffity of inquiring minutely in*- 
to the real old extent, exceot where the lands 
held of the king or prince : And that it ac- 
cordingly appeared, that, in many charters 
granted by fubject-fuperiors, the old extent 
had been fcrewed up as high as the feu- 
duty, and rhc fubfequent retours made to 
correfpond with thefe chartertt But to this 
it was held a fufficient anfwer, that the afk 
of James III. 1474, cap. ^S' appointed all 
retours upon brieves of inqueft, without di- 
ftindtion, to contain the old and new extent ; 
that they are all the verdidt of a jury upon 
oath, and muft be held as good evidence, till 
falfified in courfe of law ; and that, although 
the a<3: of the i6th of George II. had re- 
jeftcd all other proof of the old extent, yet 
it mentioned retours in general, without di- 
ftinguifhing whether, at the dates of fuch 

L $ retourS) 
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retours, the lands contained in them held of 
the king, or of a fubjed-fuperior *. 

A queftion of greater diflRculty occurred t 
few years ago* Wc have already feen, thati 
in confequence of the ad J 594, c, 233. the 
lordfliip of Culrofs, which had formerly been 
an abbay, was retoured in ^598, in virtue 
of a commiffion under the great feal. At 
the Michaelmas meeting of the freeholders 
of the county of Perth, held in 1 760, four 
claims were offered for enrolment, all of 
them upon different parcels of this lordfhip ; 
and for evidence of the old extenc of thefir 
different parcels, the claimants appealed to 
the rctour 1598. The freeholders admitted 
them to the roll ; but it w:as objcfted, in a 
complaint to the court of feffion, that no rc- 
tour was fufficient to prove the extent, but 
fuch as proceeded upon brieves for ferving 
heirs, in which both the old and new ex- 
tent are fet forth ; that there was no room 
for fuch brieves in church-lands, nor was it 

neceflary 

* 26th July 1 753» Colonel Ambercrombie contra Baird 
of Auclimedden. 28th July 1761, Mr Walter Stewart, 
and others, contra Mr David Dalrymple. 
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licceffary for them to be extended, in refpe<£t 
that they paid their proportion of the king's 
taxes, by a different rule ; that, altho* th^ 
a£k 1594 appointed all feu-latids annexed 
to the crown to be retoured to merk and 
penny lands, it did not declare thefe liierks 
or pennies to be the old extent ; that, as that 
extent was of as old a date at leaft as the reign 
of Alexander HI. a retour in 1598, which 
was the firft that put any valuation on thefe 
church-lands, could not fhew what was their 
true extent arid worth, two or three centu- 
ries preceding that period ; and although it 
bore to have been made * fecundum anti- 
* quum extentum,* it was only thereby 
meant, that the lands had been valued in 
proportion to the old extent of other lands 
of the fame kind or quality, in the manner 
the lands of the king's property were direct- 
ed to be extended by the aft 1 597^ c. 281.; 
that the aft 1661^ c^. 35. allowed no votes 
upon church-lands, but fuch as yielded ten 
chalders of viftual, or L. 1000 of rent, af- 
ter dedufting the feu-duties payable to the 
crown; that the aft 1681, c. 21. in like 

L 4 manner^ 
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manner, allowed no perfons to vote itpO0 
church-lands in refpedi of the old' extieiiiv 
but only in refpeft of the valued rent ; audi 
that the a€t of the 1 6th of George IL 'wUdir 
admitted no evidence of the old extent buF 
retours, did thereby mean to refer to verdidi 
upon brieves, fer ferving heirs, but not tt 
fuch retours as that appealed to by the dunf^ 
ants, which was made in confequence of t 
commiffion under the great feal. 

To thefe objedions it was anfweredy diat 
neither the ftatute i68iy nor the aSt of liic 
1 6th of George IL required, that the old ex- 
tent fhould be proved by a retour upoD t 
brieve for ferving heirs; and any retour 
fufficient for that purpofe, provided it 
prior to the i6th of September i68i ; diat 
altho' it was not neceflary to retour churchp- 
lands, prior to their annexation to the crowDr 
yet, as it was then refolved, that all the lands 
throughout the kingdom fliould be taxed 
in one and the fame manner, directions were 
given by the adls 1594^ and 1597, for r^ 
touring all the annexed lands; and it was^ 

iiL 
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in confcqiience of thefc ads the commiflioit 
ifiued, in virtue of which the retour in que- 
flion was made ; that as the purpofe of re- 
touring thefe lands was to afcertain the old 
extent, fo there could be no difficulty in fix- 
ing it; that many temporal lands had been? 
acquired by the church, aft^r the days of 
Alexander IlL when the old extent wa& 
flruck, and when no certain evidence of it 
remained^ the jurors were authorifed, by the 
a€t 1597, * to retour the lands to'the fame 
^ avail, quantity, and proportion, as any o* 
• ther lands lying next adjacent to the fame, 
^ holding of his Majefty, were retoured to ;' 
that this was the rule in chancery, by which 
inquefts arc direded to extend lands, when 
no antient record appears of the old extent ;. 
that it had been the practice of the freehold- 
ers in the feveral counties, to receive fuch 
retours as the one in queftion ; and that the 
old extent or mod of the lands in Mid-Lo- 
thian was only vouched by a fimilar retour, 
dated in March 1554, and made for the ve- 
ry purpofe of afcertaining it. 

The 
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The court repelled the objedions to 
retour, and difmiiTed the complaint. *. 

The eldeft of feveral heirs-portioners en^ 
joys fome privileges over the others^ Digni- 
ties or honours that can pafs to females de« 
fcend to her alone ; and fhe is likewife in- 
titled to all fubjeds that, by their nature^ 
do not admit of a divifion. How will this 

affea 

* 27th F'ebruary 1761, Wtr David Moncricff cmin 
JErikine of Balgonie, and others. A fimilar quefticm o^ 
curred, the Tcry fame year, from the county of ^IHgto^ 
A retour in 1625 being appealed to as evidence of disaU 
extent, it was obje^ed, that the lands therein contained 
were church-lands, Formerly part of the fee of OaUoway; 
and therefore could have no proper old extent. The couit 
accordingly found, that the retour produced was no pnh 
per evidence of the old extent of the Linds; 28th July 
1761, Mr Walter Stewart, and others, contra Mr Davkl 
Dalrymple. But as this judgement was carried by the 
fmalled majority pofliblc, fo it was reverfed in the honfe 
of lords, ill April 1762. 

In another cafe, prior to either of thefc, it was found, 
that lands which had been mortified to the college of A- 
berdeen, with the common reddendo oi preces ei lachrymoif 
and were afterwards fold by the college, afforded a fite- 
hold-qualification to the purchaler; 4th March lycr 
Mr David Dalrymple^ and others, contra Sir James Reid of 
Barra* 
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"^ mffe£t a freehold-qualification) fuppofing the 
fim of an elder lifter and two younger fiftcrs 

r . to fucceed to a forty fhilling-land of old ex- 

l tent ? The cafe occurred in the fliire of Ber- 
wick in 1 747. Moffat of Eaft Moriefton 
died) leaving three fifters. The eldeft dy- 

: ing, her fon claimed to be enrolled ; but, as 

he had only right ta a third of the lands, 
and his aunts had right to the other two- 
thirds, pro indvutfoj it was found, that he 
had no title to be admitted upon the roll *. 
'The fame rule will hold when the qualifica- 
tion depends upon valued rent t» 

The a& 1681 requires, that the old ex- 
tent be diftind from the feu-duties in feu- 
lands» This needs an explanation. Feus 

were 

• 10th November J747> Freeholders of the Ihire of 
Berwick contra Prhnrofe. This dccrfion (hows how difficult 
it IS, at times, to reconcile law with common fenfe. Had this 
cftate been only a fuperiority, it would have gone to the 
eldefl filler^ as ah indivifibie fubje^, and her Ton would 
have had a good ude to a vote. Here then is^ an inftance 
of a perfon's being the worfe of having the property, as 
well as the fuperiority. 

f See 6th March 1760, Sir Michael Stewart contra 
Capuin Pollock* 
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were called improper fees, and con.fid< 
by feudaiifts in the light of locations, 
annual feu-duty was reckoned to be liie' 
worth of the lands ; of courle, whea fwi 
lands came to be retoured, the old and new 
extent fell to be the fame : And the retoun 
of fuch lands do at this day bear ' Quod nunc 
' valent feudifirmam, et valuerunt tantmn 
' tempore pacis.' But as, by the a£X% 1594, 
c. 233. and 15975 c. 281. the annexed landsr 
and the king's property-lands, were or- 
dered to be retoured, and as, by the laft of 
thefe afts, the ftewards and bailies were di- 
reflred, in making thefe retours, * to have 

* ana fpccial regard to the free rent that the 
' fewars and rentallers hes of the fame lands, 

* befide their feu-fermes and dewtics paid 

* be them to our foverane lord ;' fo, in confc- 
quence of the direQions of thefe ftatuites, 
many public retours were made and tranf- 
mitted to chancery. Now, as the old law 
required, that one fhould be poffeffed of a 
forty-fhilling land, or, in other words, be K- 
able in payment of taxes in proportion to a 
land of that extent, to iatitle him to vote for 




\ 

\ 
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feaxmiflk>ner to parliament ; ib k was rea* 
Met that tboTe who held feu fliould in- 
% that the U^ rent of their lands, after 

payment of their feu-duties to the king, 
was of that extent, the feu-duties being no 
part of their eftate, but, on the contrar)', a 
burden upon it, for which it was not in- 
tended they fhould pay any part of the tax- 
es. Hence it was, that the a£t 1681 requi- 
red, that, in feu-lands, the extent (hould be 
diftinfl; from the feu-duties. Where that is 
t}ie cafe, the lands are entitled to a vote; but 
where the extent is made the fame with thefe 
feu-duties, they have no fuch privilege, how 
high foever it may be *. 

Having exhauiled what feemed neceffary 
to be obierved with regard to the old extent, 

the next thing to be confidered, is the other 
branch of the firft qualificatipn, depending 
upon lands liable in public burdens for his 
Majcfty^s fupplies for L. 400 of valued rent. 

The 

* Sec 19^ January 1745, Freeholders of Lanarkfhiro 
rc«/rtf Hamilton of WUhaw. 14th June 1746, Freehol- 
ders of Linlithgow contra Cleland. a4th Juue 1 7471 
]^feeholders of Perthfhi^ contra M'Ara, 
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The old extent continued long to be tb 
rule for proportioning the land-*tax amo^l 
the temporal lands of the kingdom of Scot-j 
land *. The tax impofed in 1633, •wa8^^ 

gulatcd 

* This feems to be univcrfally agreed upon ; but fiiUa 
darknefs attends the fubjedt, notwithftanding all that \m 
httn wrote or faid upon it. That the land-tax was Inkl 
from the -temporal lands, according to an oldextentt wk 
that U} much was laid upon every pound-land, is cernii; 
but, that one particular valuation was always uaderfloil 
hy the words old extent^ or was xonftantly obferved as tie 
rule for levying taxations upon land, does by rm mam 
fippear. O^ the contrary, every general valnadaa d 
lands which we difcover, either from our ftatute-boQk»or 
from other records, was made at a time when ibme pfr 
blic tax was about to be impofed; and, althp* anthoi 
differ as to die period at which the -firft general revaht- 
tion, after the time of Alexander III. took place, tiler d 
fix upon fome particular time when it is to be fuppoiedtkit 
the exigencies of the ftjtc would require a confido^Ue 
fum to be raifed. The author of theHiftorical Law TraA 
is of opinion, that no fuch revaluation was made till tk 
reign of James I. But Mr Erfkine having difcovered re- 
tours prior to that time^ in which the new extent is hielier 
than the old, does with rcafon conclude, that a revahnip 
tion muft have taken place fooner, and pitches upon die 
year 1 365, or 1 366, as the period of fuch revaluation, be- 
xraufe it mufl then have been neceflary to raife money for 
the canibm of David II. How then can it be faid. chat 
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gulated by it ; but, in the time of the trou- 
bles under Charles I. a new and different 
method was introduced for levying the large 
fums that were then impofed upon the pro- 
prietors 

the tax impofed upon either of thefe occafions was It- 
Tied according to the extent in the time of Alexander III.? 
Or that what we now call the old extent, in oppofition to 
the new extent, was the valuation taken at that time ? In 
matters of uncertainty, there can only be room for con- 
jedure. Perhaps the old extent, which was mentioned 
in the retours after the ad of James III. 1474, cap. 
56. was the valuation whiph was made in the time of 
James I. there being no evidence of any general valua- 
tion between thefe two periods, and the rule by which 
the taxes laid upon the temporal lands of the king- 
dom were afterwards levied. At the fame time, it 
ipuft be confeifed, that, from the warrant by Queen Ma- 
ry to the (heriffof Aberdeen in 1548, to be found in the 
appendix, it would appear, that it was then in view to 
follow a different rule from that of any former extent, 
for levying the tax that was intended to be laid on at that 
time; for, after mentioning th^t a general tax of men 
and money would be neceffary, and that fuch tax could 
not be made dll the value and extent of all the lands with- 
in the realm were known, it direds the fheri£Fto conveen 
an afEze, to retour all the lands within the (hire, in man- 
ner following, viz. * The lands that give prefently of 
< yearlie maill and duty four pounds to twenty fhil- 
f lings of old extent, general and univerfal, without any 
; exception or regard to any retour paffit of before,' 



f 76 Of Commifftoners from Shire's. 

prietors of land. Monthly afleffments were 
laid on; and, for the purpofe of rendering 

them equal amongft the fiibjefl:s, new va- 
luations were made by commiflioners ap- 
pointed for that end, who were ordared to 
inquire into the juft and true worth of eve- 
ry perfon's rent, * to landward as well dF 
^ lands and t^ds, as of any other thing, 
^ whereby yearly profit and commoditie ari- 
* feth ^.' By two ads of Oliver Cromwell's 
parliament, held at Weftminfter in 1656 f, 
certain quotas of the general aileffinent 
were laid upon each particular (hire ; and 
thefe quotas were left to be proportioned by 
the commiiBoners, amongll the feveral land- 
holders, according to the rates at which 
their refpedtive lands were valued. Upon 
the reftoration, the old mode of levying the 
land-tax by the rule of the old extent was 
revived % ; but when the next taxation was 
impofed in 1 667, the new method was again 

adopted 

* See adl of convention 1 5tli Auguft 1643, and reicind* 
ed a^s, Auguft 1649, ^•'21. 
f C. 14. c 25. 

% Alki^ the co&vention of eftatei^ 16654 
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I adopted. A oertain fum was laid upon 
: each county, nearly in the fame proportion 
, with that which had been fixed at Weft- 
minfter in 1656: And the commiflioners 
appointed for levying and colle(3:ing it were 
direded to proceed according to the former 
valuations, where they appeared equal and 
Jufl, and to re£tify them when they appeared 
to be erroneous ; and alfo, to make new va- 
luations where eftates had been difmember- 
cd, and conveyed in parcels to different per- 
fons *. The rule laid down by this ad has 
ever iince been obferved. G>mmifnoners 
are always named for levying the land- 
tax, and for that end are empowered to do 
every thing neceflary for adjufting the valu- 
ations of the feveral lands within their re- 
i^pedive counties. It is the rent fixed by 
thefe valuations which is now called the Va- 
lued Rent, in oppofition to the old and new 
extent ; and it is incumbent upon every per- 
son, who is not pofTefled of a retour prior 
to the 1 6th of September 1681, ihe wing 

M that 

^ h& of conventioo 1667. 
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that his lands are of forty (hillings of oU 
extent, to inftrudi that they are rated K 
L, 400 Scots in the valuatibh-bboks of die| 
county, before he can claim to be inrolM 
as a freeholder. 

The rage for getting a feat in parliameot; 
which has prevailed for a number of yean 
paft, has been produdive of fundry abufcs 
that could not be forefeen by the legifli- 
ture. Thofe who are poffefled of great c- 
ftates, and want to fplit them into a num- 
ber of freehold-qualifications, to be beftowed 
on their friends and confidents, for the pur- 
pofe of ftrengthening their political interdli 
muft apply to the commiffioners appointed 
by the land-tax ads, (commonly called tlie 
commiflTioners of fupplv), for a divifion d 
their total or cumuh valuations, unleft thcT 
can ftievv, that the feveral parcels into which 
they have fo fplit their eftates, are forty 
fhilling-lands of old extent. Hence a door 
is opened for jobbing amongft thefe com- 
iniffioners; and, if a majority of them be 
in an oppofite intereft, it fometimes happens, 
that every bbftacle is thrown in the way to 

preireot 



n 
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prevent or retard the divifions of valuation 
ivhich are fought by thofe who intend to 
claim to be enrolled as freeholders. 

The commiffioners of fupply, in making 
fuch divifions, ought no doubt to regulate 
themfelves by the real rent of the feveral 
parcels into which the eftate is divided, and 
to proportion the total valued rent accpr- 
dingly. But, fuppofing they fliould difre- 
gard that rule, and lay more of the valued 
rent upon fome, and lefs upon others of 
thefe parcels, than in juftice they ought to 
have done, and thereby fruftriate the fcheihe 
in view, and give the proprietor who fplits 
his eftate, for the purpofe of creating new 
qualifications, fewer of them than it might 
have produced, had the valued rent been 
fairly divided; what remedy lies in fuch 
cafe, or in others of a fimilar nature ? Their 
proceedings are fubjedl to the review of the 
court of fefiion, as the fupreme civil court 
of the nation ; and, in a procefs of reduc- 
tion, that court does not only judge of the 
juftice or injuftice of fuch proceedings, but 
fven fibts the decrees of the commiffioners a- 

M2 . fide 
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fide upon nullities in point of form *• Naji 
further, they frequently ju4ge of fuck dfr» 
crees by way of exceptior^ ii^ t^ie cpurfe of 
complaints relating to the qualifications of 
freeholders ; but, if a divifion be made by t 

general meeting of the commiffioners, .and 
appear ex facie to be regular, it can otdj be 
fet afide in a formal procefs of redudiion f- 
Inftances have occurred of commiflioncfi 
of fupply refufing to divide valuations* I 
Ihall mention two. The firft occurred ia 
the year 1 757, in the ftewartry of Kitkn 
cudbright. A fmall eftate,, confiding of 
many parcels of houfcs, acres, &cc. being 
fplit amongft a number of purchaferst they 
in a body petitioned the commiffioners of 
fupply to divide the total valuation, for 
the purpofe of afcertaining what proportioa 
of the land-tax each of them ihould pay. 

The 

* 13th February 1751, Sir John Gordon contra Gor- 
don of Embo. 2ift February 1753, Colonel Abcrcrom- 
hic contra hcdic. 9th January 1 7 54, Cuningham cMtr* 
Stirling, 

f 1 8th February 1755, Forrefter n7«/r^ Preftotu }tft 
January 1772, Major-Gcneral Grant contra Robert Doff 
of Logie, and others ; affirmed in the houfe of lords 
Ma7i772, 
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The commiffioners, unwilling to fpFit the 
land-tax payable for the whole into fo rha- 
iiy fractions, refufed the petition ; but, the 
matter being brought before the court of 
feflion, the conveener was appointed to call 
k general meeting, in order to divide the 
valuation amongft the feveral purchafers *. 
The other inftance occurred, nine yeart 
after, in the fliire of Angus. William Earl 
Panmure, by twenty-two feveral difpbfi- 
tions or feu-f ights, conveyed fo many par-** 
eels of his eftate to his brother, Mr Baron 
Maule, for the yearly payment of fixpence 
two-thirds of feu-duty for each parcel ; and 
having thus divefted himfelf of the proper- 
ty, obtained a new charter from the trown 
upon his own refignation, in favour of him- 
felf, his heirs and aflignees, after which he 
granted conveyances to twenty-two diffe- 
rent peffons in liferent, and to himfelf in 
fee, of the feveral lands formerly feued out 
to his brother. Thefe liferenters being ih- 
feft upon the precept in the Earl's charter, 

M 3 applied 

• 4th Auguft 1757, Malcolm and others centra com- 
ihiflioncrs of fupply for the ftcwartry of Kirkcudbright. 
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applied, to the commiflioners of fupply, to 
divide the cumulo valuations amongfl thexni 
in proportion to the real rent of the landi 
feverally conveyed to them. The conunif* 
fioners refufed their petitions, upon the pre- 
tence^ that a divifion into fo many parts 
would . occafion great and unneceflary trou- 
ble, and render the payment of the land-tax 
more difficult and precarious ; and that thej 
were not bound to give encouragement to 
proceedings that were evidently carried oa 
with no, other view than to create a number 
of nominal and fidlitious votes, contrary to 
the principles of the conftitution, and to the 
exprefs enadment of many falutary laws. 
The petitioners, upon this, applied to the 
court of feffion by bills of advocation, and 
obtained an order in the following words: 

* The Lords refufe to advocate ; but remit to 

* the commiffioners of fupply to afccrtain the 
^ value of the complainera lands, by disjoin- 

* ing the fame, in the cefs-books, from the r«- 

* mulo valuation of the eftate with which they 

* ftand prefently valued; and appoint the con- 

* veener of the commiffioners to call a meet- 

*ixig 
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r ^ ing as foon as convenient for that purpofe ^i 
; And the commiifioncrs having afterwards 
: thrown frefli obftacles in the way, the court, 
, upon a new application, pronounced another 
order in the following words : ' The Lords 

* having heard this petition, they appoint 

* the commiflioners of fupply for the fhire 

* of Forfar, or any five of their number, to 

* meet at the town of Forfar, in the place 

* w^here their meetings are commonly held, * 

* upon Thurfday the 12th inftant, by ten 

* o'clock forenoon, and npt fooner, and to 

* proceed directly to expedite the divifion of 

* the valuation of the feveral lands wherein 

* the petitioners ftand infeft ; and, in order 

* that the fame may not be difappointed or 

* poftponed improperly, appoint the faid 

* commiflioners, or their quorum aforefaid, 

* at their faid meeting, to take proof of the 

* real rents of the feveral lands which the 

M 4 * petitioners 



» 15th November 1766. William Earl Panmurc, and 
others, confra the commiffioners of fupply for the count 
of Forfar. This judgement was affirmed in Uie houfc of 
lords loth February 1767, with L. 200 of cofts. 
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petitioners (hall inlift are ncceflary to be 
be proven, by examining fuch witnefies as 
the petitioners fhall, upon that occafioDi 
adduce before them, who, if any objedtion 
is made, are notwithftanding to be exa* 
mined^ referving the confideration of tbe 
objedions till the divifion comes to be 
judged of; and, after the proof is takxo, 
appoint them immediately to proceed to 
determine upon the import of it, and mak 
the divifion accordingly : And, if the coio- 
miffioners fhall find it neceflary to adjourn 
their meeting, by reafon that a quorum rf 
five of their number cannot be got to con- 
tinue together till the affair is concluded, 
the Lords, in that cafe, allow, authorife, 
and appoint the adjournment to be made 
to the firft day thereafter that any five of 
the commiffioners fhall declare their wil- 
lingnefs to attend, who, in that cafe^ are 
appointed to meet at the fame place and 
hour, and to proceed in the faid mat- 
ter \yith difpatch : And, if any further 
adjournment or adjournments are found 
necefTary, for the want of a quorum wil- 
ling 
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* ling to fit longer, appoint the other ad- 

* journments to be made according to the 

* rule above directed ; and difcharge every 
' • other bufinefs to be taken up by the com- 

* miflioners at the faid meetings until the di- 

* vifion of the petitioners valuations is con- 
' eluded ; and declare, that no adjourn- 

* ment made by the majority of any meet- 

* ing fhall hinder any five of the commif- 

* fioners to proceed who are willing ; and, 

* in the laft place, appoint the clerks by 

* himfelf, or a depute, for whom he fhall be 

* anfwerable, to attend the meetings regu- 

* larly, while a quorum of five commiflion- 

* ers continue together on the faid aflFair.' A 
fimilar order was given upon the 1 8th De- 
cember 1772, relative to a divifion of the 
Duke of Gordon's valued rent in the coun- 
ty of BanflF. 

Many queftions have occurred with regard 
to the validity of decrees of divifion of va- 
luation. It will therefore be proper to con- 
lider in what manner the commifFioners 
ought to proceed, fo as to ad regularly in 
matters of that kind. 

The 
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« 

The annual a£ts impofmg the land-tas 
name a number of commiflioners for each 
county ; but as it is impoflible the legifla- 
ture can know whether or no all the perfbns 
fuggefted to them are poffeffed of property, 
or have an intereft in the county fuffident 
for prefuming them worthy of that tnift, a 
provifo is conftantly thrown in, that none 
of the perfons fo named (hall be capable to 
a<3:, who is not infeft in fuperiority or pro- 
perty, or poflefled, as proprietor or liferent'^ 
er of lands, valued in the tax-roll of the coun- 
ty where he adls, to the extent of L. loo Scots 
per annumj except the eldeft fons and heirs- 
apparent of perfons who are fo infeft of 
lands to that extent and valuation, and pro- 
vofts, bailies, deans of guild, treafurers, 
matters of merchant-companies, or deacons 
conveeners of the trades, for the time beingi 
of any royal borough, and bailies for thtf 
time being of any borough of regality, or 
barony ; and that any who, being fo dis- 
qualified, fliall take upon him to adl, fhall 
forfeit L. 20 Sterling for every fuch afting, 
to be recovered by adion, complaint, or pe- 
tition, 
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tition, in a fummary way, at the fuit of any 
heritor within the county, before the county- 
court, or the court of feilion *. 

The commiflioners are ordered to meet at 
the head-boroughs of their feveral fhires, on 
a certain day named in each adt, and are im- 
powered to appoint the fubfequent diets of 
their meetings, and to name their conveen- 
crs from time to time. This is wifely or- 
dered, to prevent packed meetings of a few 
conmiiflioners, for the purpofe of ferving a 
job ; and it has accordingly been found, by 
the court of feffion, that a valuation cannot 

be 

* In a queftion from the county of Cromarty, two dif- 
ferent perfbns were found qualified to adl in virtue of the 
fame lands, although neither of them was the immediate 
vafTal of the crown. The cafe ftood thus : Anderfon of 
Udal was bafe infeft, upon a difpoiuion from Mr Hugh 
Anderion, who held of the proprietor of the eflate of 
Cromarty ; and this fub- valTal having conveyed the lands 
to Henry Davidfon, who infcft hiaiiclf balie upon the 
precept in that conveyance, both were found qualified to 

adl; 2ift January 1766, Sir John Gordon c»»/rtf Ander- 
Ibn. If this decifion be well founded, it is hard to fay 
where to flop. It would fccm, that as many may aft, in 
refpeft of one parcel of land of L. 100 valuation, as there 
xnay be fub-feus of it granted. 
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be divided, except upon the day of meeting 
named in the a£t, or at a meeting by ad-| 
journment, or a general meeting projpolf 
fummoned by the conveener *. But if a & 
vifion made by a private meeting, he cofr 
firmed or homologated by a fubfequent fc- 
gal meeting of the commiffioners, it will tc 
thereby validated f. 

The ads impofing the land-tax are very 
inaccurate in one refpe£t, namely, as to tk 
number of commiffioners that muft be pn^ 
fent, in order to conftitute a quorum ; biitf il 
pradice, the commiffioners ad at their meet- 
ings, as if they were not confined to any 
quorum. See upon this point, Statute lat 
Abridged, p. 429. In the cafe £romthe 
counties of Forfar and BamfF above men- 
tioned, where the court of feflion ordered 
any five of the commiffioners to prooecd in 
the divifions, the judges fhewedj that they 
did not confider any greater nuniber to be 
neceflfary to make up a quorum. 

In 

* aift February 1753, Abcrcrombie contra Leflic. gd 
January i754f Cunningham row/m Stirling. 
t 6th March 1754, CampbcU c(?»/rtf Stirling. 
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In 1 756, a queftion occurred, Whether the 
(onveener could call an immediate general 
meeting, notwithflanding an adjournment 
made by the commlilioners to a more diftant 
day ? The court of feffion found, he might do 
fo, upon the application of any perfon ha- 
ying intereft *. 

The land-tax ad 1748, and other annual 
ads fince that time, have provided, that the 
commiflioners of fupply thereby named, 
fhould, before ading in that charader, take 
^d fubicribe the oaths of allegiance and 
abjuration* and fubfcribe the aflurance ap- 
pointed by law to be taken and fubfcrrbed 
by perfons in offices of public truft in Scot- 
laad» under the pain of forfeiting the fum of 

L. 

• I4tli December 1756, Sir Robert Gordon, and others, 
pctidoncrs. In this cafe, the convecner, when defirc J to 
call a meeting for the purpofc of proceeding in a divifion, 
was donbtfiil of his powers. The parties intcrefted in the 
divifion applied to the court of feflion by petition ; and as 
it appeared to the court, that the conveener had himfelf 
no obje6lion, but only wanted their authority for calling 
the meeting, the deliverance was given, without grdcring 
the petition to be fcrved either upon him or the com- 
■uflioners. 
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L. 20 Sterling. That commiffioners, who 
take it upon them to aft as fuch, without 
complying with this provifo, are liable to the 
penalty, cannot be difputed. But, as the fta- 
tutes do not declare the proceedings of fuch 
commiffioners to be void and null, it cainc 
to be made a queftion, whether a divifion of 
a valuation could be quarrelled upon tfiat 
ground ; and the court of feffion, in a reduc- 
tion of a decree of divifion made by the com- 
miffioners for the (hire of Caithnefs, found, 
^ that the commiffioners not having taken 
^ the oaths of allegiance and abjuration, 

* purfuant to the aft of parliament 1 749^ 

* were not capable to aft in the execution of 
« that ftatute; and therefore found the divi- 

* fion void *.' 

In order to render the procedure in a di- 
vifion of valuation valid, all parties intercfl- 
cd in the cumulo valuation, or whofe pro- 
portion 

* 2 2d February 1751, Sutherland of SwinzLe contra 
Sutherland of Forfe, &c. Perhaps the recency of the re- 
bellion 1745, ^^ ^^ ^^^ of the judges to curb JacobL- 
tifm, may have contributed fomewhat to the pro^puncing 
of this judgement. 
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portion of the land-tax may be afFedbed by 
fuch divifion, muft be called or concur ; but 
it is not neceffary to make the fuperior a 
party, whatever influence the divifion may 
have upon his political views *. 

The regular method of dividing cumulo 
valuations, is by proportioning them accord- 
ing to the real rents at the time of divifion. 
But, when the cefs has been in ufe to be paid 
by the vafTals, in certain proportions, for a 
confiderable fpace of time, the commiffion- 
ers may follow that rule, without inquiring 
nicely into the juftnefs of fuch proportions. 
It is not to be prefumed, that any of the vaf- 
fals will voluntarily agree to pay a greater 
proportion of the land-tax than truly corre- 
fponds to his real rent f . But, if a perfon, 
poflefledof an eftate of little more than L. 400 
of valued rent, fhould fell the one half of it, 
and, with a view to retain a freehold quali- 
fication, become bound to take upon himfelf 
the payment of the whole land tax, or of 

fuch 

• 24th July 1660, Earl of Home contra Broomficld. 
\ I TJh January 1 755, Galbreath contra CunaiBgham. 
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fuch a proportion thereof, as would oorro* 
ipond to L. 400 of valued rent, it might be 
argued, that a divifion proceeding upon de 
ufe of payment, conformable to fuch agree- 
ment, ought not to be fuilained to the efitft 
of entitling the feller to claim a right to 
vote as a freeholder, becaufe, although lus 
lands did actually pay his Majefty's (upplio 
for L. 400 of valued rent, yet they neitfaff 
were liable, nor was there juft ground ID 
prefume them liable in payment of fuch fiqh 
plies to that extent But, where a perfin 
obtains a divifion of his cumulo valuatiooi 
in the view of parcelling it out in di&rcot 
freehold-qualifications, trivial objedHons wiU 
not be liftened to. He can never make nun 
votes out of his eftate than its total valuap 
tion will bear ; and it is of little momentf 
that one parcel may have got a greater, and 
another a fmaller proportion, than they 
would have been entitled to, if the divifion 
had proceeded with all the accuracy poflibic 
In the cafe of General Grant againft Duff 
of Logic, and others, the court of feflion re- 
duced a decree of divifion of the eftate of 

Innes, 
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j tnnes, on account that no proper evidence 
had been brought of the real rent of a part 
of that eftate, the witnefles having only re- 

• ferred to an eftimate, faid to have been made 
by fworn appraifers, appointed by the flie-^ 
riflF of Murray, who however afterwards ap- 
peared not to have been put upon oath ; but 
the houfe of lords reverfed this judgement *. 
The commiffioners of fupply, being the 
only perfons entrulted with the adjuftment 
of the valued rent, the freeholders cannot 
take any other evidence, that lands upon., 
which a claim is entered for enrolment are 
of the valuation required by law, than what 
arifes from their books. It is not, however, 
neceifary that the books themfelves, or even 
extracts from them, be produced ; a certifi- 
cate under the hands of two commiffioners, 
and of the clerk of fupply, is held to be fuf- 
ficient evidence of the fa<a f. 

By the aS 1681, there was only place for 
the qualification of valued rent, in cafe the 

N old 

* February 1773. 

t Jth February 1760, Campbell of Shawfield and 
Graham of Gartaiorc contra Muir of Caldwall. \ 
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old extent did not appear ; fo tliat a perfoib 
whofe lands were adually retoured to a left 
extent than forty {hillings, could not be e» 
rolled, how great foever his valued rat 
might be. But this was altered by the aft 
of the 1 6th of George IL which exprefiif 
declares *, * That lands holden of . the kiD^ 
^ or prince, liable in public burdens fir 
^ L. 400 Scots of valued rent, Ihall, in aS 
^ cafes, be a fuffieient qualification, Xfrhatever 
^ be the old extent of the faid lands, any kw 
* or pra^icc to the contrary notwitfaftuid^ 

' ing/ 

The ftatutes eftablifhing the right of to* 
ting cocrfine the qualification to lands. Read 
it was found, that a charter of the offices cf 
coroner and ferjeant, though held of dte 
crown by the tenor of ward and relief^ and 
retoured prior fo 168 1, did not entitle 
one to be enrolled f- Fifhings, if valued in 
the cefs-books, are however fuftained, in or- 
der to make up the qualification of L. 400 

Scots. 

♦ Seft. 9. 

t 14th January 1761, Andrew Stewart reff/m freehol- 
dors of Lanarkihire. 
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Scots *« The teind« of a man's dvrn lands, 
if fepafatcly valued, and purchafed by hiin 
from the titular, may likcWife be taken m 
iomputo for that end f ; but it is not necef- 
farj for a perfon, whofe lands are valued in 
the books of fdpply at L. 4005 to fhow that 
Ite has an heritable right to the teinds of 
fuch lands §. It has not been determined*, 
whether one can be enrolled upon the teindfe 
tof smotker perfon's lands, though feparateljr 
l^aluerf in the ce(s-boafcs. The queftion has 
never hitherto occurred. And, though the 
argument m the cafe of Dtlhbar againft Sin*- 
clair proceeds upon the fuppofition that they 
eould not afford a freehold-qtialification, it 
may fiirely be maintained, that teinds are as 
properly comprehended under the word 
Lands as fifhings, which are held to afford a 
fufficient title. 

N2 We 

• lOtli July I745> freeholders of Abcrdecnliiire confra 
Fordycc. Enlem </nr, freeholders of DUnbartonfliire centra 
CampbelL 

f 29th Janxiary 1745, Dunbar contra Sinclair. 

§ 3d March T7531 Captaia Scott, &c. ^pxr/m Captain 
^therland. 



k « 

•I 



ig6 Of Commijioners from Sbirer. 

We come now to the fecond qualificaticsi 
refpe£):ing the title, viz. That the lands oi 
which the claim is founded mull hold of the 
king or prince. This may appear a hard- 
fhip, in the prefent flate of Scotland* Many 
perfons are polTciTed of large eilates, who are 
incapable to eled:, or be elected cominiffioD> 
crs to parliament, becaufe they only hold 
them of fubjeft-fuperiors ; while, on the <►■ 
ther hand, many, by holding immediately of 
the crown, are entitled to that privUegCi 
although the value of their eilates (if coop 
fitting of a bare fuperiority) does notf per- 
haps, yield them a penny ki the yeaL 
Whether this be worthy of the attexir 
tion of parliament, muft be left to thdc 
who have it in their power to interpde 
in fuch matters, k is fufficient here to 
obferve, that the law, as it ftands at prefent, 
is^ perfedlly founded upon the original con- 
ftitution of parliament, which neither re- 
quired nor admitted the attendance of fub* 
vaflals, who were confidered to be fully r&- 
prefented, in the great council of the nation, 
by their immediate over-lords, or fuperiors. 

This, 
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i This, however, cannot, with fo much pro- 
\i priety, be faid to have been the cafe after the 
ii zO: of James VI. 1587, when the fmall ba- 
li rons came themfelves to attend only by 
J reprefentatives. The vaflals of the greater 
j barons might ftill be faid to be reprefented by 
j their fuperiors, each of whom was entitled 
to a feat in parliament : But the cafe was 
different with the vaflals of fmall barons, of 
whom only two out of each county were ad- 
mitted to that privilege. 

A perfbn claimed to be enrolled, partly 
upon his right to the fuperiority of certain 
lands, and partly upon a right to feu-duties 
payable out of other lands, which had .ori- 
ginally belonged to an abbay, and, after the 
reformation, had been erefted into a temporal 
lordfhip. To this claim it was objeded, that 
^e vaflals in thefe lands had taken the bene- 
fit of the ad:s of annexation, and held them 
immediately of the crown, and therefore 
were not vaflals to the claimant, who, by his 
jcharter^ had no other right than that of up« 

N 3 lifting 
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lifting the feu-duties; and it was £miimI 
that he had no title to be enrolled *. 

Hoyal boroughs, or even boroughs ef re- 
gality or barony, may ftand infeft and pot 
felTed of lands holding of the king ; chej can- 
not, however, vote in the eledlion of commit 
fioners from ihires in virtue of fuch htoAh 
how high foever their extent or valuatioii 
may be. The whole drain of the ftatuto 
concerning fuch elections, which talk alwsji 
of freeholders J or of petfonsj feemstoezdodB 
all bodies politic or incorporate. "No free- 
bolder can be admitted to a£t by prosy at 
delegation ; but, without fuch powert a body 
corporate cannot pofTibly vote. Befides, the 
oaths which the law allows to be put to free* 
holders cannot be taken by delegates fron 
fuch bodies. There is therefore no room 
for admitting them to a vote ; and fo it wis 
found by the court of feffion, after a moft 
deliberate confideration "f . 

Berorc 

* 17th January 175;, Campbfll of Monzic ^wUrif 
Campbell of Ardkinglafs. 

+ 6th March 1 760, Sir Michael Stewart contra boroa^ 
pf faifley. This borough had lon^ been in the ufe of to- 
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\ Before concluding this branch of the qua- 
lifications of a freeholder's title, it will be 
I -proper to take notice of an exception which 
, has long prevailed, both with regard to the 
r holding and valuation, and indeed does in 
a great meafure prevail even at this day. 
We have feen that, by all the ads of the 
Scotch parliament, from the time of James L . 
'downwards, none were allowed to vote, 
or to be ele^ed, but thofe who held imme- 
diately of the king or prince, and that, when 
the old extent did not appear, it was necef- 
iary to (how that the lands were of L. 400 
of valued rent. 3ut this notwithftanding, 
the ,vaiDd§ of fubjeflt-fuperiors in the (hire 

N4 of 



ting by a delegate ; and it even appeared, that their vote 
'Irad been Aiflained in the Scotch parliament 1 703, on oc- 
-cifioi^ of a coatroveited eledion for the (hire of Renfrew. 
The minuteof parliament runs thus: * Item, the obje^ion 

* againd the town of Paifley, (that being a borough of ba- 
« rony, howbeit infeft and in poffeflion of a freehold, yet, 

* fince no burgefTes could be a delegate for that end, 

* therefore the incorporation could have no vote in the e- 

* ledion of barons), was confidered, and the home havin;^ 

* acquiefced to fuftain the vote, the objection was paffed 
« from by the party, and allowed to be withdrawn.' 
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of Sutherland were always in ufe, not onlf 
to vote, but even to be ekifled commiflioik' 
ers for that county, and that too ^thout b^ 
ing poffeffed either of the ordinary eztett 
or valuation required by law. There vm 
indeed good reafon for an indulgence in the 
firft of thefe refpefts. All the lands witfaffl 
the {hire held for a long time of the earkcf 
Sutherland. There were no fmall barooi 
within it who held of the crown. Of 
courfe, it could have had no reprefentadooi 
unlefs the earl's vafTals had been allowed to 
ufurp the privilege of freeholders. 

Of this Angularity no public notice wii 
taken by the legiflature before the a£b of 
the 1 6th of George II. fo often mentioned, 
which, after fetting forth, that, by. the con- 
ftitution pt the (hire of Sutherland, and by 
conftant ufage, the barons of that fhire had 
been reprefented, not only by the imniediate 
vaflals of the king and prince, but alfo by 
thofe who held their lands of the earls of 
Sutherland, and other fubjed-fuperiors, and 
that fuch fub-vaflals were in ufe to vote at 
eledionss as well as the vaflals of the king 
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imd prince, and without any reftridion as to 
the quota of the old extent, or the valued 
rent of their lands, whereby votes had been 
unduly multiplied, and claimed by feveral 
peribns, in refpe<a of the fuperiority and 
property of the fame lands, ena<5ed, imoj 
That, after the firft of September 1 745, no 
perfon (hould be capable to be eledted a com- 
miflioner for that fhire, or have right to vote 
at fuch eleSions, without being infeft and 
in pofleilion of lands, liable to his Majefty's 
fupplies and other public burdens, at the rate 
of L. 200 Scots of valued rent, 2do^ That 
one perfon, and no more, fhould thenceforth 
be entitled to vote in refpedt of the fame 
lands. 3/w, That, where lands were held, by 
any baron or freeholder, immediately of the 
king or prince, fuch baron or freeholder, but 
not his vaflals or fub-vaflfals, (hould be capa- 
ble to be cleSed and vote. 4/0, That where 
lands were holden of the king or prince, by 
a peer or other perfon, or body politic or 
corporate, diiabled by law to be eleded a 
member of the houfe of commons, or to vote 
IQ fuch eledlions, the privilege ihould belong 

to 
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to the proprietor and owner of the ] 
and that no alienation of the fupcriority, 
be made by fiich peer or other perfoDi or I 
body politic, fliould deprive fuch proprietD I 
and owner of his right to vote, or capadij I 
to be eleiled, or entitle the purchafer to tlui I 
privilege. And, 5/0, -That the property rf I 
lands of L. 200 Scots of valuation, holtkft I 
in part immediately of the king or princfe I 
and in part of a peer or other perfon, or bo- I 
dy politic, incapable to eled or to be ele&i 
Oiould be a fufficicnt qualihcation to the pro- | 
prietor and owner, any law or ufage to the 
contrary notwithftanding. The freebolden ' 
were Ukewife ordered to make up a roll of 
their number, at the Michaelmas head-court 
1745, and to revile the roll at their fubfc- 
quent yearly Michaelmas meetings, and 
meetings for ele£l:ion, according to the niks 
prefcribed by the adts of parliament, made 
for regulating the eledions of commiffioncrs 
for ftiires in Scotland, which were declared 
to extend to the fhire of Sutherland, as wdl 
as to the other fhires, except in fo far as it 
was oiherwife provided by thij aft of the 
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x6th of Greorge IL in the particulars abovc*- 
mendoaed. 

The third qualification refpe£ting the title 
is, diit the dbimant be infeft in the proper*- 
ty or iiiperiority of the lands, on which he 
founds a right to vote. 

Htfibtute 168 1 9 did not require, that a 
perfim ihould be infeft for any length of 
time, before he could be enrolled or have a 
right to irote. Alterations have, however^ 
been nouuie ia this refpeA by two Britilh fla- 
tntes. 

By an sift of the 12th of Queen Anne ♦, 
It was decla? ed, that, from and after the de- 
termination of the then parliament, no con- 
veyance or right whatibever, whereupon in- 
feftment was not taiken, and the feifine re*- 
giftered one year before the teft of the writs 
for calling a new parliament, or one year 
before the date of the warrant for making 
out a new writ for an elcdion, during the 
continuance of a parliament, fhould entitle 
the perfon or perfons fo infeft to vote, or to 
be eleded at that eledion, in any fhire or 

ftewartry 

• Stat, I, c. 64 
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ilewartry in Scodand. And, by the ad of 
the 1 6th of George 11. *, it was ena&ed, that 
no purchafer or fingular fucceflbr fhould be 
enrolled, till he was publicly infeft, and his 
feifine rcgiftered, or charter of confirmation 
was expede, (where confirmation was nc- 
ceflary)^ one ye^r before the enrolment. 

The laft of thefe two ftatutes does not cx- 
prefsly repeal the former. It was accord* 
ingly objeded to a perfon, who claimed to 
be enrolled at a meeting for eledion, that he 
could not be admitted, becaufe the date of 
the writ for calling the parliament was 9th 
April 17549 and his infbiiment of feifine 
was only regiftered 27th April 1753. . The 
freeholders having rejeded the claim, a com- 
plaint was preferred to the court of feflion 
by the claimant, in which he founded on the 
ftatutc of George II. allowing thofe to be 
enrolled, whde feifines were regiftered one 
year before; and contended that, zs pojlerio^ 
ra derogant prioribus^ the aft of the 1 2th of 
the queen was in fo far thereby repealed. 

To 
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To this the freeholders anfwered, that the 
maxim, pofteriora derogant prioribusy only 
takes place, where two things enacted by 
diflFerent ftatutes are incompatible; but that 
Jhere they were not fo ; for the claufe in the 
firft aft refpefted the right of voting and be- 
ing elefted) and the claufe in the other re- 
fpefted only the privilege of being enrolled ; 
and the freeholders would have enrolled the 
complainer at the meeting, after the eledion 
of the commiflioner to parliament was over, 
if another objeftion had not flood in the 
way. But it being replied, that the aft of 
the 1 6th of George 11. by having only re- 
quired that a perfon be infeft a year before 
he be enrolled, and by having, at the fame 
time, in other claufes, impowered every one 
to vote who is enrolled, muft imply a re- 
peal of that claufe of the a6t of the 1 2th of 
Queen Anne, on which the objection was 
founded; the court of feilion ordered the 
claimant to be added to the roll ^. 

The 



• 17th January 175J, Buchanan of Carbcth contrm 
Cunningham of Ballendailoch* 
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The date of pr^fentirig feifinai to the 
keeper of dm regifter, and of hiB markitig 
them in the minute-book, i^ recbcvied tl^ 
date of the regiftration, altho* diey fiiottld 
not be aftually inferted at length in tile re- 
cord) for Some time* after '\. 

An ittfeftmenti though not re^ftered till 
more than fixty days after it is: takenr, is cf- 
fei^tial againft the granter and his heirs^, but 
not agaiiift fingtdar fticceffors. Itmaytfcerc* 
fore be afked, If it ought to be fuftained as a 
good title for enrolment f I believe the tjue* 
ffion has never occurred ; but I think it would 
faH to be feiftained. The ftatute only tie* 
quires, that thefeifinebe regjftered a' year be- 
fore the enrciment; and where no other in- 
feftment appears, it muft give a complete 
title to the lands. But if, in confequence 
of a fecond difpofition from the granter to a 
third party, a new infeftment fhould be ta- 
ken and regiftered within fixty days, the firft 
difponee will then fall to be ftruck off the 

roll, 



f 9th febmary 1 7689 Sir Alexander M<KeQzie» and ^ 
dKrs> contra M*Leod of CadboiU and others. 
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toll) And the fecond will have a good title to 
be admitted upon it. 

The freeholders have no right to call for 
the warrant of the eharter^ on which the in-* 
feftment proceeds^ nor to enter into a dif- 
culfion of a claimant's progrefs, but the in* 
feftment itfelf muft be perfedly formaU and 
every nullity that appears ex facie of the 

t'^ht is fatal to the freehold-qualification 
upon it. 
John Gordon of Irivergordon con- 
veyed to Rofs of Priefthill in liferent, and 
to Gordon of Girrdll in fee, three different 
parcda of land, viz. imOj A part of the 
lands of Easier Aird and Eailer Tarbat. 2doj 
A part of the lands of St Martin's. And^ 
^ioj Four parcels of the lands and eftate of 
Meikle TarrelL But, in the inftrument of 
ieiiine in favour of thefe gentlemen, the no-- 
tary only mentioned their being infeft in 
the lands of Eafter Aird, Eafter Tarbat, and 
St Martin's, negleding to mention Meikle 
Tarrell : And an obje&ion being made, that 
it did not appear that they were infeft in the 

whole 



20 8 Of Commijffioners from Shires. 

whole of the lands contained in their claiih^ 
it was fuftained by the court, though there 
was the ftrongcft reafon to believe, frotn the 
latter part of the inftrument, that infeftment* 
had adtually been taken upon the whole, as 
it concluded with thefe words : ' Adta erant 

* haec fuper fundum omnium et fingula- 

* rum partium, feu portionum, praedi<Starum 

* terrarum de Eafter Aird, Eafter Tarbat^et 

* Me'ikle Tarrelly refpedive et fucceffive *>* &c# 
It is a remarkable circumftance, that this 
objedion, which did not occur to the par-^ 
ties, but was obferved from the bench, had' 
the confequence to determine the election 
for the county of Cromarty in favour of Mr 
Pulteneyt 

David Ogilvy was enrolled, as a freehol- 
der of the county of Forfar, at Michaelmas 
1767, upon the following titles : \mo^ Char- 
ter under the great feal, in favour of William 
Earl Panmure, of a number of different 
lands, and, amongft others, the lands of 
Auchmull. 2doy A conveyance of thefe 
lands of Auchmull to Mr Ogilvy in liferent^ 

and 

• 18th February 1768, M<Leod of Cadboll, Sic. contra 
Rofs of Prieftliill, &c. 
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and the earl in fee, and an affignment of thq 
precept in the earPs charter, fo far asi it re*^ 
(beded them. And, 3//^, An inftrument of 
feifine upon that precept. Againft this en- 
rolment a complaint was preiferred to the 
court of feflion by certain freeholders ftand- 
ing 04[i the roH, who infilled that the feifine 
wasi null, ^a infeftm^nt had not been taken 
upon the feveral chfferent tenements of 
which the qualification was compofed, al- 
though they lay difcontiguous, but had only 
been tal^en at one part for the whole. To 
this it yrasi anfwered, that Lord Panmure's 
charter contained a difpenfing claufe in the 
following words : ' Qyod unica fafma per 

* didtum Wjllielmum Comitem Panmure, e- 
*jufque praedidl. fuper aliqua parte fund. 

* didt. terrarum, nunc et omni tempore fu- 

* turo, per deliberationem terrae et lapidis 

* fundi earundem, abfque ullo alio fymbolq, 

* fufl&ciens erit pro integris terris, baroniis, 

* molendinis, deciinis, pifcationibus, aliifque 

* fupra fcript. cum pertinen. vel quavis ea- 

* rundem parte, non obftan. quod difcontigue 

* jacent.' The complainers admitted, that 

O fuch 



a I o Of C(mmtJfioners from Shires^ 

fuch difpenfing claufes had been eilablifhed 
by ufage, and were efFedual, fo long as thcf 
whole lands granted by the charter remained 
veiled in one perfon; but infifted, ihati 
whenever the union was diflblved, by an ar 
lienation of a part, the difpenfation was at 
an end, and that infeftment muft therefore 
be taken upon each of the feparated parcels, 
according to the common rules of law. Mr 
Ogilvy, in oppofition to this, founded upon 
feveral inftances, where, upon a partial falc 
of lands granted by charter from the crown, 
and, upon an affignation of the unexecuted 
precept contained in fuch charter, infeftment 
had been taken at one particular part for 
the whole, purfuant to the difpenfation ii^ 
the charter. Thefe inftances were, how- 
ever, of a recent date v and the court fu- 
ftained the objeftion *; but their judgement 
was reverfed in the houfe of lords t. 

A 

* 19th Ja^^uary 1 768, George Skene ^nd Charles Hun- 
ter contra David Ogilvy. 

f 4th Marchi 1 768. The fame judgements were fc- 
verally pronounced in the court of feilion and houfe of 
lords, in thirteen other (imilar cafes from the county p^ 



Of Commlfficmers from Shires. zi i 

A ftrongcr cafe occurred in the county of 
Linlithgow, where the infeftment was taken, 
in virtue of a difpenfing claufe, at a place 
which was not even conveyed to the claim- 
ant, but to 'another perfon *. 

The title of one who claims to be en- 
rolled as a proprietor of lands t muft be ab- 

O 2 folute, 



♦ The cafe here referred to is that of David Dundas, 
Efq. This gentleman's claim being rejected by the free- 
holders, upon the objedlion made to Jus mfeftment, he 
complained to the court of fe(Eon, who difmiffcd his com- 
plaint, 19th December 1767. After the judgement of the 
houfe of lords in the cafe of David Ogilvy, he applied to 
be enrolled at the meeting for election in April 1 76 8« and 
was enrolled accordingly; but, in a complaint preferred to 
the court of feflion, upon the footing that their former 
decree was a res judicata ^ until reverfed upon an appeal, 
the court found, 1 5th November 1 768, * That the former 

* decree, fufbiining the objeftion to Mr Dund^s's being * 

* enrolled, was a res judicata , which barred the frcchold- 

* ers from proceeding to confider the claim prefcnted by 

* him to them upon the 1 6th of April lall ; and, therefore, 

* granted warrant for expunging him from the roll.* Mr 
Dundas, upon this, appealed from both decrees, and both 
were reverfed, 5 th March 1770. 

f By proprietor, I do not mean here to diflinguilh be- 
tween one who has the full enjoyment of the lands in 
which he is infeft, and one who has only tlie fupcrlcrity. 

ThQ 



•v 



"I 
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folute, and not dependent on the will of the 
perfon from whom it is derived. A revo- 
cable difpofition is not fufficient, becaufe it 
is inconfiftent with the idea of the pro- 
perty being vefted in the difponee ; nor will 
a conveyance, containing a referved power 
and faculty to the difponer to burden or ali- 
enate the lands, without the confent of the 
difponee, be fuftained, even though fuch 
power or fadulty be exprefsly renounced, 
unlefs fuch renunciation be recorded a year 
before the meeting at which the difponee 
claims to be Enrolled *. This is not ex- 
prefsly enacted by any ftatute, but is per- 
fe&ly analogous to that claufe of the a^ 
of the 1 6th of George 11. which re- 
quires the regiftration of an abfolute infeft- 
ment to be a year before the enrolment. 
It is the renunciation of the referved powers 
or faculty that alone gives a title to the dif- 
ponee 

The word is here only ufcd in contradiftindlion to tho(e 
who have acquired temporary rights, as liferenters, or re- 
deemable rights, as wadfetters, 

* 17th January 1755, Dundas of Manner contra Craig 
of Dalnair. 14th January 1 761, Lauchlan Grantros/ra 
Alexander Hay younger of Cocklaw, 
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ponee to be admitted to the roll of freehol- 
ders, and, of courfe, fuch renunciation ought 
to be recorded as early as an infeftment up- 
on an abfolute and irredeemable convey- 
ance. 

It was however found, that an infeftment 
upon a difpoiition, which bore, that no debts 
oontrafted, or deeds done, or to be contra<5ed 
or done by the difponee, during the life of 
the difponer, without his confent, ftiould af- 
&A the lands, or the rents thereof, was a 
fufficient title for enrolment *. In this cafe 
it was pleaded, that the claimant had in ef- 
fect no eftate at all during the life of the 
difponer : But it was anfwered, that he was 
in the abfolute and irredeemable right of the 
lands : That the reftridive claufe of the dif- 
petition could have no influence, as there 
was no exprefs prohibition againft fellings 
nor any declaration that the debts contrafled 
by him (hould be void and null ; and that^ 
beiides, it was common for perfons to be 

O 3 admitted 



• 5th January 1762, Goldic of Southwick contra Gor- 
don younger of Campbeltown. 
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admitted upon the roll who were fettered 
even with the ftrifteft entails. 

It has been made a queftion, whether an 
infeftment, proceeding upon a difpofition by 
an heir of entail who is ftridly barred from 
the power of alienating the lands, can af- 
ford a title for enrolment ; but it being an- 
fwered ta an objedion made on that head. 
That a conveyance by an heir or entail^ 
. however ftridlly fettered, is good againft. e- 
very mortal but the fiibftitutes in the entaiiy 
and that it wsl^Jus tertii to any third party 
to plead in their right; the court of feffion 
fuftained the titles produced for the claim- 
ants, and ordered them to be added to the 
roll * 

It is not neceffary in order to get upon 
the roll of freeholders, that the claimant be 
infeft as abfolute proprietor of the eftate up- 
on which he claims ; even a temporary right 
is fufficient, provided it does not depend up- 
on the will of another. 

Thua, 



* 5tJi February 1760, Campbell of Shawficld aad 
Graham of Gartmore contra Muir of Caldwall» 
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Thust the ad 168 i allows the privilege 
bf voting* for a commiflioner to parliament 
to pcrfons infeft in an eftate for their own 
life ; and the granting of liferent-rights is 
now become one of the ordinary methods of 
creating freehold-qualifications, when eftates 
are fplit, for the purpofe of increafing or 
fupporting a political intereft *i • 

When lands are conveyed to one in life- 
rent, and to another in fee, both fiar and life- 
renter are intitled to be enrolled; but the 
lilerenter having the immediate intereft, the 
fiar can only vote in his abfence, or in the 

O 4 event 

• Of this a recent example has been already taken no- 
tice of from the county of Forfar. It is common, efpe- 
cially in the fouthem part of the iflar.d, to purthafe an- 
miitteS) depending not upbn the lives of the purchaferst 
but upon the lives' of others. SuppoUng therefore a per- 
fon Ihould receive a conveyance to an ellate in Scotland^ 
not in liferent, but to remain with him during the life of 
a third party, and to return afterwards to the granter* 
fuaeritar^ Will fuch pcrfon be entitled to be admitted 
to the roll of freeholders? He has fiirely an equal 
right to the eftate, during the life of the third party, 
with one to whom an eftate is conveyed during his own 
life; but fliilhe is neither fiar nor liferenter, and there- 
fore I doubt much if he could be enrolled. 
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event of his declining to vote> if prdfeht at 
the meeting. 

Hufbands are, by the fame ftatute, enti-* 
tied to vote, in right of the freeholds belongs 
ing to their Thrives, though they have no in- 
feftment in their own perfon. The Wife 
muft however be herfelf infeft. 

This ftatute allows the fame privilqje to 

the widowers of heircffes, who are entitled 
to vote in right of the courtefy, which iB a 
liferent given, by the aft of the law^ of iall 
the lands in Which the Wife died infeft, a(^ 
heir to her prtdeceflbrs. 

Apprifers or adjudgers, infeft in lands of a 
proper extent or valuation, are alfo, by the 
fame ftatute, entitled to be enroll^, and to 
vote in the cledidn of a commiflioner to par- 
liament. This privilege, however, they en- 
joy not, during the courfe of the legal rever- 
fion, bccaufe, until it expire, their right is 
not abfolute, but redeemable at any time, 
wluen it fhall pleafe the debtor to pay the 
accumulated fum in the adjudication, and the 
intereft, and m4y therefore befaid to be pen- 
dent upon his will J whereas, upon the ex- 
piration 
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{Station of the time illoWed hifli for that 
puirpofe^ hift right 6f redemption is fbrecte- 
fed) and the legal transference made by the 
adjudicatioti becomes abfolute» But, where 
there are two or ttiore adjugerS, they cantiOt 
all be enrolled, or vote upon the fame lands^ 

however large their old extent or valued 

» 

rent may be. The old extent cannot now 
be fplit^ neither can two perlbns vote upon 
all undivided amulo valuaticm ; tliey are 
each of thefn prqprietors of the whole pro 
ifuHvifo; the law, therefore, in fuch a cafe^ 
alte^ the privilege of ist Vote only to the ad- 
judger Who is firft irifeft; and, in doing fo> 
it c^ren favours adjudgers more than volun*- 
tary diipoiiees pro indiv'ifo^ none of whom 
can be enrolled till they obtain a divifion, 
how great fbeverlthe eftate conveyed to them 
in common may be. No adjudger can 
however be enrolled, even after the expira- 
tion of the legal, unlefs he be in the poflfef- 
fion of the lands ; and, until that happen, 
the debtor is entitled to continue upon the 
roll *. • 

Proper 

♦ See 7th June 1 748, Home-Campbell and Ker» contra 
Home of Manderfton. 
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Proper wadfetters of lands^ of the holding^ 
and extent, or valuation required by law^ 
are, in like manner, entitled to vote as free-* 
holders, becaufe^ tintil the term of redemp- 
tion come, they have the full enjoyment of 
the lands, as much as if they were abfolute 
proprietors, and tiieir right is nowife pen«< 
dent on the will of the reverfen Improper 
wadfetters, on the other hand, are excluded, 
becaufe they cailnot be confidered in the light 
of proprietors, even before the term of re-' 
demption^ They are not entitled to the full 
r^nts and profits of the lands. They are 
bpund to aoCOUnt for the furplus, after pay-* 
ment of their intereft, or, which is the fame 
thing, to impute it in extindion of their 
principal. Their fituation is little better than 
that of thofe who have got heritable bonds 
or infeftments, for payment or fecurity of 
money, and who are exprefsly excluded by 
the ftatutCir 

After the term of redemption is come, 
proper wadfetters are upon a fimilar footing 
with adjudgers, prior to the expiration of the 
legaK in this refpedt, that the lands may be 

redeemed 
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redeemed by the reverfer, at any fubfequent 
term. Their right from that time is entire- 
ly pendent on his will. It may therefore be 
thought, that fuch wadfetters ought not tOr 
be admitted upon the roll, or, if formerly en- 
rolled, ought then to be ftruck off. But as, 
in every queftion of this nature, the words 
of the ftatutes muft be the governing rule, I 
apprehend, that the ad 168 i would be 
found adverfe to fuch a plea ; tor it is there- 
by exprefsly enaded, that the rights to vote 
proceeding; upon expired comprifings, adju- 
dications, or proper wadfets, fhall not be 
queftionable, upon pretence of any order of 
redemption, payment, and fatisfa&ion, un- 
lefs a decreet of declarator, or voluntary re- 
demption, renunciation, or refignation, be 
produced. 

It was obje£ted to a perfon, claiming to 
be enrolled as a wadfetter, that his title was 
a redeemable right, and not a proper wad- 
fett, becaufe it contained no claufe impower- 
ing him to call for his money. But this ob- 
jeccion was juftly over-ruled. Such claufes 
are not effentially neceflary to the conilitu- 

tion 
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tioH of wadfettS) and feem to be but a iXM>« 
dern invention. Of old, wadfetters gene- 
rally got »o beneficial bargains to think of 
parting with the pofleffion, and calling badt 
their monejr; and Craig, t^ho, in his treatife 
Dt Ftudisy tmjie a whole title upon the fob*- 
jeft df wadfi5t9> takes no notice of a clanfe 
of that fort, Befides, the want of fifch a 
dttufe takes a wadfet ftill more ont of the 
cafe of KJus credkii and it is owing to its be- 
i«ig confider^ in the light o( kjus dommHf 
that it gives wght to a vote *• 

A wadfet of the bare fiiperiority of £>me 
Ivnds, and of the full property of odier 
lands) yielding a fmall rent, by which the 
wadfetter took the hazard both of the feu- 
d^ty and of the rent, was held a proper 
wadfet, and, as fuch, confidered to conftitnte 
a f reeholdK|ualificat!on ; ahfhough it was ob- 
jefted> that, by the contraft, the reverfer was 
to have the benefit of the cafualties of fupe- 
riority, which might happen to fall due be- 
fore 

♦ 17th January 1755. Galbraith w«/m Cnnniagham. 
Sec alfo 1 8th July 1745, Frecholdefs of Rofsfliire contra 
Munro of Culcairn, 
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fore the redemption*. The chief anfwer 
made to this objection was^ that cafualties of 
fuperiority are not the fruits of the lands, or 
a proper fubjed); to be relied on for the pay- 
ment of iutereft of money ; that the wadfet- 
ter trufted to- the rentg and feu-duties for 
payment of his intereft ; that, as he gave no 
confideration for the chance of cafualties, it 
was but reafonable that he (hould account 
for them when they fell due ; but ftill he 
was not on that account the lefs proprietor 
of the lands; and that* in like m^nneri 
a fuperior may agree to gift or difcharge 
the cafualties, and yet remain fuperior, 
and be entitledf as fuch, to vote. It 
might alfo have been obferved, that a vote 
upon a Ihperiority had been fuflained, 
although the fuperior had difcharged the 
feu-duty for ever* So it was fouad* 30th 
July 1746, freeholders of Dumfries-fhire 
contra Fergufon of Craigdarrocb. 

A wadfet of a fuperiority, where the feu- 
duty was precifely equal to the intereft of 

the 

* 6th March 1754, CftmpbeU of Soeeoth centra Stir- 
ling of Herbertflure. 
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the redemption-moneyi was llkewife found 
a proper wadfet, fo as to entitle to a vote *. 
It has been already mentionedf that a 
hufband is entitled to vote in right of his 
wife's. freehold. But that privilege does not 
extend to every kind of freeholdK^ualifica- 
tion. By the ad 1 2mo Annae f it was ex- 
prefsly provided, * That no hufbands jQiall 

* vote, at any enfuing eledion, by virtue of 

* their wives infeftment^, who are not heir- 

* effes, or have not right to the property of 

* the lands on account whereof fuch vote 

* fhall be claimed.' This, I apprehend, 
will not bar a hufband from voting upon a 
wadfet-right, in confequence of which his 
wife is infeft ; but then it muft be a wadiet 
of property, not of a bare fuperiority, which, 
in no cafe, gives the hufband a vote. 

Wadfetters ceafe to have a right to vote, 
and may of confequence be ftruck off the 
roll, how foon a declarator of redemption, 
or a voluntary refignation, or even renun- 
ciation 

* 2^4 February 1 76O9 Grant of Orumphad, 5cc. teafrs 
Campbell, &c. 
f Cap. 6. § alt. 
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ciationi is obtjuiied by the reverfer ; but as, 
by the wadfetter*8 infcftment, the reverfer is 
divefted of all right to the lands, other than 
^he power of redemption, it is a cjueftion of 
fome difficulty, whether a fimple renuncia?- 
|:ipn by the wadfetter will fo far reftore the 
reverfer to his right, as to entitle him him to 
be admitted upon the roll of freeholders ? 
As the law formerly flood, a fuperior was not 
bound to receive the f everfer again as his 
vaflal, even thpugh the wadfetter had grant- 
ed a difpofition and procuratory of refigna- 
tion in his favour. For obviating this in- 
conveniency, it was cuftoniary to obtain let- 
ters of regrefs from the fuperior, by yrhich 
he bound himfelf to give the reverfer accefs 
to the property, ypon his redeeming the 
lands. That, liowqver, is now unneceflary ; 
the aft of the 20th qf George IL cap. j[o. 
obliging all fuperiors, upon getting payment 
of the compolition due to them on fuch oc- 
cafions, to receive any one as their vafikl, 
who produces a grant by the former vaffal, 
QOQtaiuing a procuratory of refignation. B.ut 
(lill the difficulty rems^ins^ vi?. whether \ 

bare 
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bare renunciation, without a refignation 
in the hands of the fuperior, ^nd a new 
charter and infeftment following upon 
fuch refignation, can have the effeft to 
reftore the reverfer to his former right? 
According to the nice notions of the feudal 
law, it cannot, and, of confequence, fhould 
aot, entitle him to be admitted upon the free^ 
holders roll ; but, as the ftrid feudal rules 
have of late rather been flighted in queftions 
of enrolment, I doubt not, but that a fimple 
renunciation will be fuflained, if ever tjic 
point comes to be thoroughly c^nvafTed. A 
wadfet, though feemingly a right of proper- 
ty, is in reality only ^ confidcration for the 
ufe of money ; and, viewing it in that light, 
it may perhaps be thought more confident 
with juftice and equity, that, after a renun-? 
ciation, the reverfer Ihould have the full be- 
nefit of his property *• I fliould, however, 
imagine, "that in that, cafe, it would be ne- 
ceflary for the renunciation to be recorded a 

year 

♦ TTiis queftion occurred in 1767, in the cafe of Sir 
George Lockhart, bat was not determined. 
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year before the reverfer could claim to be en- 
rolled. Were he to take the more formal 
method of reinvefting himfelf, by obtaining 
a new charter upon the refignation of the 
wadfctter, he could not be enrolled till a 
year after the regiftration of his infeftment 
upon fuch charter ; and it would furely be 
abfurd to fuppofe, that a bare renunciation 
(hould have a ftronger efFedt. 

Although I have claffed infeftment as one 
of the eflential qualifications refpedling the 
title, yet it is not always neceflary that the 
perfon who claims the right to vote be him- 
felf infeft. We have already feen one in- 
flance of this in the cafe of hufbands, who 
are entitled to vote in virtue of their wives 
infeftments. Another occurs in the cafe of 
apparent heirs, who, by the ftatute 1681, are 
allowed the fame privilege, if they are in 
poffeflion, by virtue of their predeceflbrs in- 
feftment, of the holding, extent, and valu- 
ation required by law. 

This ad has not diflinguifhed, whether 
the predeceflbr flood himfelf on the roll or 
not'} nor is there any thing faid upon that 

P head 
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head in the ad of the 1 6th of George IL 
If the predeceflbr adually flood upon the 
roll, there can be no doubt that the apparent 
heir is immediately entitled to be admitted 
to it, upon producing his predeceffors infeft- 
ment, and fhewing that it affords a fufficient 
qualification *. But what if the predecefTor 
had not been enrolled ? I would diflinguifh 
in that cafe. If he was infeft, and his fei- 
firie was regiflered a year before his death, 
the heir may properly claim to be enrolled 
upon his apparency, becaufe his predecefTor 
had a right to be enrolled himfelf ; but, if he 
died before the expiration of a year after the 
regiflration of his infeftment, I incline to 
think, that the apparent heir can have no 
right to be admitted to the roll, until at 
leafl that year is expired ; for it furely ne- 
ver 



* Of tliis the freeholders muft be fatlsfied. A perfon 

who IS erroneoufly enrolled muft continue upon the roll 

for life, unlcfs a complaint is brought within four calen- 

. dar months, or an alteration happen in the circumdances 

. of his title, to authorife his being ftruek oflF; but the free- . 

holders are under no obligation to give his fuccelTor a 
' right to vote upon the fame improper titles. 



t)f CommiJJIiGncrs frTM Shiris. zzj 

ver could be the intention of the legrilifrTe, 

to put apparent heirs upon a better £3otiag 

than their predeceflbrs who were a^oallj 

infeft. 

A perfon claiming right to the efiatc of 

his grandfather, by the mother's fide, can* 
not be enrolled with propriety, until be be 
afhially ferved heir ; becaufe it b in law pre- 
fumed, that there is an heir-male, until the 
contrary be proved by a fervice; but there 
is no neceillity for his being infeft, in conle- 
quence of the fervice, which is only required 
as evidence that he is apparent heir. 

An apparent heir was found entitled to be 
enrolled, although his predeceflbr had exe- 
cuted a difpofition of the lands, with a pro- 
curatory and precept in favour of a third 
party, the difponee having granted an ob- 
ligation not to become the crown's vaflal, 
by taking infeftment on the procuratory, or 
obtaining a charter of confirmation during 
the apparent heir's life *. But, if the prede- 
ceflbr's right was revocable, and merely no- 

P ^ mindly 

* 5th March 1755, Murray contra MeiUbn* 
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minal, the granting a difcharge of the pow- 
er of revocation to the heir will not entitle 
him to be enrolled upon his apparency *. 
The apparent heir can only be enrolled as- 
fiich, upon a title that would have beea a 
good qualification in the predeceflbr ; but the 
predeceflbr could not be enrolled upon a re- 
vocable difpofition; and the difcharge was a 
new title granted to the heir himfelf. 

It is no objedion to an heir's being im- 
mediately enrolled, thai he has made up ti- 
tles in his own perfon f. The privilege is 
not given to them becaufe they are in a ftate 
of apparency, but becaufe it is reafonable, 
that, upon the death of their predeceflbrs, 
they fliould have the fame right to vote 
which their predeceffor enjoyed, although 

they have not completed their feudal titles, 
it would therefore be abfurd to put them in 

a worfe footing, on account of their having 
made up fuch titles, by poftponing their en- 
rolment till a year after the regiftration of 

their infeftments. 

Huibanda 

* 3d July 1753, Abercrombie contra Gordoa. 

t i7tli January 1755, Galbreath contra CuxmiDghanu 
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Hufbands cannot vote upon the apparen- 
cy of their wives. They are only entitled 
to that privilege when the wife is infeft *. 
But it is not necefTary for the hufband to 
wait a year after her infeftment before he 
can be enrolled. 

It may be afked. Whether one who wants 
to be enrolled as an apparent heir, mufl* 
lodge a claim with the flierifF-clerk two ca- 
lendar months before the Michaelmas meet- 
ing ? That precife point has never been de- 
cided ; but, from a judgement pronounced 
in a very late cafe, it appears to have been 
the opinion of the court of feflion, that a 
claim was neceflary. In that cafe, an appa- 
rent heir had adually lodged a claim, and 
was accordingly enrolled ; and a complaint 
having been preferred to the court of fcllion, 
fetting forth, that the claim was defedive, 
in fo far as it neither mentioned the dates of 
the predeceffor's titles, nor the particular 
lands upon which the claimant defired to be 
corcdled, nor their extent or valuation, the 

P 3 court 

* i2mo Annac, cap. 6. § ult. jpth Januury 1745, 
freeholders of Laxiark contra Ham&con of Wilhaw. 
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court fuftained the objedion, and ordered 
him to be ftruck off the roll *. But, if a 
claim had been unneceffary, it muft have 
been a matter of no confequence that the ap- 
parent heir had lodged one that was defec- 
tive. Indeed, the words of the aft are very 
general, and make no exception with regard 
to apparent heirs, more than others who 
apply to be admitted on the roll. 

When it is in view to eftablifli a freehold- 
qualification upon a bare fuperiority, the 
claimant muft be able to {how that he has a 
proper feudal vaiTal in the lands. It has ac- 
cordingly been found, that a difpofition of 
lands, containing an aflignation to a charter^ 
but referving the property, or dominium utilcy 
to the granter of fuch difpofition, does not 
afford a title for enrolment t- A fubaltern 
holding cannot be eflablifhed in that man- 
ner by a fimple refervation ; and, when a 
perfon intends to part with the fuperiority of 
his lands, in order to give a freehold-quali- 
fication 

* '773» Mr Cofmo GovAon contra A- 

bernethy of Mayen. 

t 17591 EWxot contra Scbaw and 01i<« 

ver. 
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ficatlon to another, the beft method is to fe- 
parate the property from the fuperiority 
before hand, by granting a feu-right to a 
third party, and then to execute a difpofi- 
tion to the perfon who is to get the fuperio- 
rity, with an exception of that feu-right 
from the warrandice, after which the difpo- 
ner needs only a reconveyance from the 
third party, to whom the feu was granted, 
to veft the property, or dominium utile^ in his 
own perfon. 

The laft qualification, fo far as relates to 
the title, is. That the claimant beadiually in 
poffeffion of the lands. This is a moft falu- 
tary regulation, to prevent fi<3:itious freeholds 
from being reared upon fimulate titles, in 
perfons who have no real intereft in the e-' 
ftate in virtue of which they claim a right 
to vote ; and, in order to carry it into exe- 
cution, the utmoft attention, on the part of 
the legiflature, has been requifite. 

The afl: of the 1 2th of Queen Anne, cap. 
6. after obferving, that, of late, feveral con- 
veyances of eftates had been made in truft, 
or redeemable for elufory fums, nowife ade- 

P 4 quate 
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quate to the true value of the lands, on pur^ 
pofe to create and muhiply votes, contrary ta 
the true intent and meaning of the laws in 
that behalf, did therefore, inter alia^ enad^ 
That, from and after the determination of 
the then parliament, it fhould be lawful tQ 
any of the elediors prefent at a meeting for 
eledion, who fufpeded any pcrfons to holcj 
their eftates in truft, and for the behoof of 
another, to require the prefes of the meeting 
to put to fuch perfons the following oadn 
and that thofe who refufed to fwear and fub- 
fcribe fuch oath fhould be incapable of vt>* 
tmg, or being elcded at that meeting. The 
oath runs thus : * I A. B. do^ in the prefenire 

* of God, declare and fwear. That the lands 

* and eftate of for 

* which I claim to give my vote in this c- 
Meftion, are not conveyed to me in truft, or 
^ for the behoof of any other pcrfon whatfor 

* ever ; and I do fwear before God, That 

* neither I, nor any perfon to my knowledge, 

* in my name, or by my allowance, hath 

* given, or intends to give, any promife, ob- 

* ligation^ bond, back-bond, or other fecurt<- 
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* ty, for re-difpooing or re-conveying the 
^ faid lands and eftate any manner of way 

* whatfoever. And this is the truth, as I 
' fhall anfwcr to God.' 

This oath ilot being thought fufficiently 
comprehenfive to guard againft the evil the 
legiflature had it in view to prevent, the fol- 
lowing was fubftituted in its place, by an aft 
of the 7th of George IL cap. 16. : ' I A. B. 

* do, in the prefence of God, declare aikl 
^ fwear, That the lands and eftate of 

^ for which I claim a right to 

^ vote, in the eledion of a member to fenre 

* in pafliameiu forthi^ county or ftcwartry, 
^ is aftually in my poffeffion, and do really 
^ and truly belong to me, and is my own 
^ proper eftate, and is not conveyed to me in 

* truft, or for or in behalf of any other pcr- 
^ fon whatfoever ; and t)iat neither I, nor 

* any perfon to my knowledge, in my namcy 

* or on my account, or by my allowance^ 

* hath givcn> or intends to give, any pro^- 
« nvife, obligatkm, bond, back-bond, or other 

* fecurity whatfoever, other than appear* 
^ from the tenor and contents of the title up* 

*on 
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^ on which I now claim a right to vote, di- 
redly or indiredly, for re-difponing and 
re-conveying the faid lands and eftate, in 
any manner of way whatfoever, or for 
making the rents or profits thereof forth- 
coming to the ufe or benefit of the perfon 
from whom 1 have acquired the faid eflate» 
or any other perfon whatfoever ; and that my 
title to the faid lands ^nd eflate is not no- 
minal or fiditious, created or referved ia 
me, in order to enable me to vote fi^r a 
member to ferve in parliament ; but that 
the fame is a true and real eftate in me, for 
my own Ufe and benefit, and for the ufe 
^ of no other perfon whatfoever. And that 
* is the truth, as I (hall anfwer to God.' 

This ftatute appoints the above oath to be 
taken, when required, at any meeting of the 
freeholders, whether for eledion, or for ad- 
jufting the rolls ; and, if any refufe to take 
it, they are not only deprived of the privi- 
lege of voting or of being eledled at that par- 
ticular meeting where it is tendered to them, 
but their names are likewife ordered to be e- 

razed 
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razed out of the roll of freeholders *. The 
aft alfo further declares, that, if any perfon 
(hall prefume, wilfully and falfely, to fwear 
and fub(cribe this oath, and fhall be lawfully 
convided thereof, he fhall incur the pains 
and punifhnient of perjury, and be profe- 
cuted for the fame according to the laws and 
forms in ufe in Scotland. 

The fame adl appoints, that every free- 
holder, before he is either enrolled or admit- 
ted to vote at any eledion, or meeting for 
enrolment, in any queftion for the choice of 
, a prefes or clerk, or other queftion whatfoe^ 
ver, ihall be obliged (if required by any o- 
ther freeholder prefent) to take and fubfcribe 
the oaths appointed by law to be taken by 
eledlors of members to ferve in parliament, 
when required fo to do y which oaths the 
prefes or clerk of the meeting is thereby 
impowered and required to adminifter. It 
has been made a queftion. Whether this 
part of the ftatute, allowing oaths to be put 

before 

• § 3- 
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before the eledion of prefes and clerk, re- 
lates folely to the oaths to government ? Or, 
Whether it likewife comprehends the oath of 
truft or poflejOTion, firft introduced by the 12th 
of Queen Anne, and amended by this fame 

adJ: of George II. ? The point came to be 
^ied very lately, in the courfe of certain 
complaints from the (hire of Murray, where 
this oath was tendered and refufed to be ta- 
ken before the eledion of prefes and clerk at 
the Michaelmas meeting 1772. The court 
of feffion found, that the oath was lawfully 
tendered at that meeting*. But the houfe 
of lords reverfed the decree, and found that 
\t could not l>e putt* 

The 

^ February 1773, Archibald Duff contra Sir Ludoviclr 
Grant, &c. 

•\ 31ft Marcb 1773- This furely merits the atteation 
of the legiflature. It often happens that the party who 
carries the queftion in the choice of the prefes, does of 
courfe carry the election. And it feems unjuft that thofe 
who cannot dire^y vote in the ele^ion of a member, 
without taking the truft-oath, may indiredUy do fo by 

voting for a prefes, whofe decifion or calling vote may 

give the ele^on in favour of the perfon whofe infeereft 

Chey want to fupport. 
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The words " Nominal or fidlitious, 
created or referved in order to enable to vote 
for a member to ferve in parliament," have 
been produdive of many queftions; and the 

court of feflion, from a laudable anxiety to 
carry into execution what appeared to them 
to be the views of the legiflature, have 
perhaps gone further of late than, as mere 
interpreters of ftatutes, they had authority 
to do. 

- The firft inftance I find of the objediion 
of nominal and fiditious being ftated againft 
a title, occurred in 1 745, in the cafe of Bur- 
net of Crigie, This gentleman received a 
difpofition of certain lands from his father^ 
to whom he afterwards conveyed them to 
hold blanch of himfelf. The freeholders ob- 
jeded, that he had no real eflate, and that 
his title was fiditious and nominal, and cre- 
ated on purpofe to make a vote. But it being 
anfwered, that a fuperiority was a good title, 
and that the fon*s intereft, of however little 
value foever it might be, was real, and not 
held for the behoof of any other perfon, 

thtt 
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the court of feflion repelled the objedion ^. 
Hut the queftion being again brought under 
ccnfideration by a reclaiming petition, in 
which it was chiefly urged, that it behoved 
the claimer of a vote to fWear that he had 
hot made any difpofition of the lands or 
ifent, other than appeared from the contents 
of the rights under which he claimed ; the 
court altered their former interlocutor, and 
fuftained the objedionf. 

In 1755* it was objected to the titles pro- 
duced for three feveral claimants, that they 
were nominal and fidtitious, becaufe the dif- 
poiitions upon which their charters proceed- 
ed contained a provifo, that, fo foon as they 
had compleated their titles to the lands as 
immediate vaflals of the crown, they fhould 
> e-convey the property thereof to be held 
feu of themfelves for a fmall feu-duty; and 
that the cafualities of fuperiority fhould be 
taxed to fmall elufory fums. But, as in this 
cafe there was no obligation upon thefe claim- 
ants, 

• 30th July i74<, the freeholders of Kincardinc- 
(Jyrc contra Burnet of Crigie. 
f 19th June 1746, 
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ants, other than what appeared from their 
own titles, the court repelled the objec- 
tion *. 

In 1757* the Earl of Glencairn conveyed 
the fuperiority of certain lands to Mr Por- 
terfield, who was his vaffal in thefe lands. 
Mr Porterfield expede a charter upon the 
procuratory in this difpofition, and, without 
taking infeftment in his own name, imme-^ 
diately conveyed two parcels of the lands to 
two of the Earl's nephews in liferent, and to 
the Earl himfelf in fee. Thefe two liferen- 
ters being infeft, and having claimed to be 
enrolled, it was obje<^ed, that their titles 
were plainly nominal and fidlitious : But it 
being anfwered, that each of them had a true 
and real eftate ; that they were under no 
promife or back-bond, and held thefe fupe- 
riorities in truft for no perfon whatever; and 
that it is no objedion to a claimant that his 
chief view, in purchafing the right under 
which he claims, was to entitle him to the 
valuable privilege of voting for a member to 

fervc 

♦ 9di January 1755, Forreder of Donnovan^ ficc. conirm 
Fleecier of Salcon, &c. 
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ferve in parliament, unkfs it can lifccwife ht 
proved that his right is nominal and fiditi- 
ous, i. e. not a real eftate in himfelf, but held 
in truft for fome other pcrfon; the court 
repelled the objedtion *. A fimilar judge- 
ment 

♦ 5th February 1760, Campbell of Shawfield and 
Graham oiQ^xmovi contra Muirof Caldwall. Thofe who 
do not confidcr the view of the legiflature, in introducing 
the oath of truft, and take every part of it feparatdy, are 
«pt to think that no man can fnbfcribc it with a fafc con- 
ibieaccy who purchxfes a fuperiority for the fble purpole 
of entitling him to a vote in the eloflion pf a member td 
ferve in parliament. They are, however, too fcmpuloos. 
iF^rom the prtanible of the aft of Queen Anne, we maf 
]ilai&l5 perceive* that no more was intended than to put a 
jcheck t9 the pra&Ice of giving efUtes in truft, or redeem- 
able for elufory fums, on purpofe to create and multiply 
Votes ; and, although the oath prefcribed by the ad of the 
7th of George II. is more minute and particular, we have 
&o reafon to think that any thing further was thereby in- 
tended. It is not to be fuppofed that the legiflature could 
have it in view, to prevent people firom purchafing fupe- 
Horities for the purpofe of acquiring freehold-quaiifica- 
tlons; all they intended was, to reiirain the creating of 
sominal and ftditious eftates for that purpofe ; and the 
conclufton of the oath, which gives a defcription of a 
good qualification, in oppofition to one that was thereby 
meant to be reprobated, fhows that no more is requifite 
than that the eftate, fuch as it is, be a true and real eftate 

la 
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mcnt was pronounced in the courfe of the fame 
month *, in the cafe of Grant of Drumphad, 
where it was infifted, that, from the very 
' manner in which the titles were made up> 
it was plain that the claimant had acquired 
the fubjedl, not for his own behoof, but ta 
ferve his author ; and that, as the law r^ 
probated all fuch nominal votes ; fo, if the 
court was fatisfied, from the face of the 
deeds, and the nature of the tranfa£tion, that 
the claimant's titles fell under that defcrip^ 
tion, it was the fame thing as if he had ac*- 
knowledged, upon oath, that his qualifica- 
tion was nominal and fidtitious. A ilill 
ftronger cafe occurred in 1 76 1 1 > but, tho* 
it was obferved from the bench, that the title 
conveyed no real interefl: in land, the claimr 
ant being only entitled to receive from his 
vaflal one penfay Scots of blciich-duty year- 

in the freeholder, for his own ufe and benefit, and for the 

•■■'■♦.• 

nfe of no other perfon whatfoever. The decidon' here 
quoted does therefore give a juft interpretation of that 
•ath. 

♦ 22d February 1760. 

f 28th July 1 76 1, Mr Walter Stewart, ^c. contra Hv 
David Dalrymple. 
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ly, yet, as it had been decided, in other cafes^ 
that no regard was to be paid to the value 
of the eftate, provided the claimant was 
really and truly veiled in the right, fuch as 
it was, the court repelled the objection. 
, But, in the courfe of Jhe queftions that a- 
rofe, with regard to the freehold-qualifica- 
. tions made up in the view of the laft general 
. ekdion, the court of feflion took a very dif- 
ferent turn. Founding upon the words of the 
.truft-oath above taken notice of, viz* that 
.the title to the eftate on which the freehold 
.is claimed is not nominal or fidlitious, created 
or referved, in order to enable to vote for a 
♦member of parliament, they laid hold of 
every circumftance, either arifing from the 
face of the title-deeds, or from the acknow- 
ledgement of parties, which tended in the 
leaft degree to fhow, that the rights of the 
claimants had not been executed with a view 
to grant them a real eftate for their own ufe 
and benefit, but merely in order to enable 
them to vote ; and, upon that footing, they 
not only difmifled the complaints of many 
whom the freeholders had refufed to admit 

upon 
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upon the rolU tho' on other grounds, biit alfo 
ordered a number of others to be ftruck off, 
who had been aAually enrolled, without any 
fuch objedlion being moved againft them in' 
the meeting of the freeholders. And altho* 
complaints, which had been brought againft 
the enrolment of feme of thofe perfons, upon 
other grounds, had been difmiffed by inter- 
locutors that were fufFcred to become fi- 
nal ; yet, where no decree was extraded, 
they cohfidered them as ftill in dependence, 
and, upon a wakening of fuch of them as 
were fleeping *, allowed the objection to be 
received. Nay, further, they even ordered 
thofe who had taken the triift-oath in the 
meetings of the freeholders, to anfwer inter- 
rogatories, for the purpofe of discovering 
whether their qualifications were nominal 
and fidlitious, or created on purpofe to en- 
able them to vote ; and, upon their refufing 

Qji to 

* A fuit before the court of feffion is faid to be fleeping, 
¥fhen no ftep of judicisil procedure Las been taken in it 
for a twelvemonth ; after which, it cannot again be pro- 
ceeded in without executing a fummons of wakening, or 
revivor. 
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to anfwer, held them as confefled, and or- 
dered them to be ftruck off the roll. 

To mention all the cafes of this kind that 
^ere determined by the court of fefiion 
would fill a large volume. The moil com- 
mon method erf" giving freehold-qualifica- 
tionS) then pradifed, was, by grants of life- 
rents or wadfets ; and it will fu£Bce to give 
an inftance from each* 

David Wallace, merchant in Aberbro- 
thock, claimed to be enrolled at the Mi- 
chaelmas meeting of freeholders of the 
county of Forfar held in 1 767, a& being in- 
feft in the liferent of the fuperiority of cer- 
tain lands, in confequence of a conveyance 
from the Earl Panmure, and an aflign* 
ment to the precept of feifme in the Earl'^ 
charter from the crown, fo far as it related 
to thefe lands. The feu-duties payable by 
the vaflal (the Earl's brother) amounted only 
to fixpence two-thirds yearly ; and it ha- 
ving been required, by fomc of the freehold- 
ers prefent at the meeting, that this claims 
ant (houki take the truft-oath prefcribcd by 
the aflt of the 7th of George II. he complied 

with 
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with that requeft, and was thereupon en- 
rolled. Againft this enrolment a complaint 
was preferred, in the courfe of which it was 
objeded, that the claimant's qualification was 
nominal and fiftitious, and, for proof there- 
of, the complainers referred to his own oath 
the following particulars : i mo^ That it had 
been tranfadled between him and Lord Pan- 
mure, that he ihould accept of the liferent, 
for the fmgle purpofe of creating a vote, in 
order to fupport his Lordfliip's intereft at 
the eledion. idoj That at, or foon after, 
obtaining the conveyance from the Earl 
Panmure, he had granted a back-bond, mif- 
fivc, or fomc other fecurity in writing, ob- 
liging himfelf to denude in his Lordfhip's 
favour when required. 2tioy That he paid 
no value for the conveyance granted to him. 
4/0, That he received no revenue or profit of 
any kind, in confequence of that convey- 
ance. 5/6?, That it had been made out at 
the expence of Earl Panmure, the granter ; 
that the claimant neither had beftowed, nor 
intended to beftow any expence, in order to 
render it effedual ; that the titles never had 

Q^ been 



246 . Of Qmmtffioners ff^m Shirts. 

been fo much as delivered to him ; and that 
he took no concern in the complaint thea 
depending againft him. And, 6/0, That he 
underftood himfelf to be bound in confcience^ 
and as an honeft man, to denude in Lord 
iPanmure's favour, at any time his Lordfhip 
(hould alk it of him. 

Mr Wallace objefted. That, having taken 
the oath which the law had appointed as the 
teft of a nominal and fid):itious qualification^ 
no other oath could now be put to him, or 
pther mode of invefligation followed, nor 
could he be afterwards bound to anfwer in- 
terrogatories, in confequence of which he 
might be indided for perjury ; and that the 
pourt of feflion, being only a court of review 
in queftions of enrolment, they could not 
take under their confideration evidence 
which had not been laid before the free- 
holders, and far lefs adminifter any oath 
which the freeholders could not adminifler. 
To this it was anfwered. That although, by 
the oath prefcribed in the aft of George II, 
a new and fummary method of difcovering 
fiaitious qualifications, without the neccflity 



Of Commtfftoners from Shires. 247 

of reforting to tedious and expenfive pro-* 
ceedings at law, was introduced, yet the fta^ 
tute did not mean to ena£t» that it fhould be 
the only mode of inveftigation, or to take a- 
way the rules of proceeding by fpecial in- 
terrogatories ; that it could not be confidered 
as an oath of reference to a party, but was 
an oath merely of opinion, and, therefore, 
no anfwer that might be made to the inter-* 
rogatories could ever infer the crime or pe- 
nalties of perjury ; that, although it might 
be doubted how far the freeholders, whofe 
powers were derived from particular and ex* 
prefs ftatutes, could put fuch fpecial interro- 
gatories ; yet, as it was clearly the intention 
of the legiflature to put an end to all nomi-* 
mX and fictitious qualifications, fo, when-^ 
ever the powers given to inferior courts were 
defeftive, it was neceffary to have recourfe 
to die court of feffion, whofe jurifdidtion was 
ample and es^tenfive ; and that the queftions 
propofed to be put tended to fix certain po- 
fitions in law, of which that court were the 
only judges. 

CU The 
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The court found it competent to put the 
oath ; and Mr Wallace having declined to 
anfwer, they held him as confefTed upon the 
points referred to him ; and found that the 
eftate upon which he had been enrolled was 
not a real eftate in his perfon, for his own 
ufe and benefit, but that his rights thereto 
were nominal and fidlitious, created in or- 
der to entitle him to vote at the enfuiug e- 
ledion ; and, therefore, ordered his nanie to 
be ftruck out of the roll *, 
: Mr Rofs of Inverchafly was enrolled as a 
freeholder of the county of Cromarty, at the 
Michaelmas meeting x 766, upon a wadfet 
of a fuperiority that entitled him only to a 
fcu-duty of L. 5 : 10:0 Scots, and was re- 
deemable at Whitfunday 1769, upon pay- 
ment of L. 1 80 Scots. 

A complaint was preferred againft this en-» 
rolment; and, after certain objections had 
been over-ruled, it was pleaded, that Mr 
Jlofs*s title was altogether nominal and fic- 
titious 



♦ 9ih March 1768, George Skene,. and others^ eomr^ 
Pavid WalUce, 
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titious in the conftrudion of law; and, in e- 
vidence of this objedion, the following fads 
were oflFered to be proved by his oath, i mo^ 
That he was folicited by Mr Pultney (one 
of the candidates) to accept of the wadfet, 
in order to create to him a freehold-qualifi- 
cation, and that, as the fole purpofe of his ac- 
cepting it was, to enable him to vote for that 
gentleman at the enfuing eled):ion, fo he un- 
derftood that it was only given with that 
view. 2doj That he had no previous treaty 
with M*Leod of Cadboll, (the granter of the 
wadfet), either with refpeft to the particular 
lands to be wadfetted to him, or with regard 
to the wadfet-fum or the term of redemp- 
tion. ' • 3//<7, That he neither paid nor gave 
fecurity for the wadfet-fum; or,, if any fecu- 
rity had been granted, it was previoufly con- 
certed, or at leaft he was made to under- 
hand, that no demand was to be made upon 
him, either for principal or intereft, and that, 
upon his renouncing the wadfet, fuch fecu- 
rity would be delivered up. 4/^, That the 
expence of making out the conveyance, and 
Cxpeding and recording his infeftmcnt, was 

defrayed 



•<• 
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defrayed by Mr Pultney, or others by his 
orders, and that thefe rights never were de- 
livered to Mr Rofs. And, lajlfyy That the 
expence of defending againft the complaint 
was likewife defrayed by Mr Pultney, by 
whofe agent and doers the whole was mana- 
ged, and that Mr Rofs neither had paid, nor 
confidered himfelf as liable in payment of 
any part of that expence. 

It was alfo further objeded, that Mr Ro(s'8 
title could not be confidered as a wadfet: 
That a wadfet was defined tP be ^ a right, by 
^ which lands or other heritable fubjedts 
• were inlpignorated by the proprietor to his 
^ creditor, in fecurity of his debt ;' that this 
defcription would not apply, where no mo* 
ney was advanced at the time of receiving 
the right, as, in that cafe, there could be no 
impignoration ; and, therefore, laying the 
objeftion of nominal and fidlitious out of the 
queftion, there was here a feparate objed^ion, 
that Mr Rofs was not a proper wadfetter in 
terms of the a£t 1681. 

Mr Rofs was appointed to depofe upon 
Uie fads referred to his oath, but declined 

to 
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to do fo ; upon which the court pronounced 
an interlocutor fimilar to that in the cafe of 
Wallace above mentioned. 

I have chofen to give thefe two inftances 
out of many fimilar ones, becaufe both judge- 
ments were appealed from, and reverfed in 
the houfe of lords * ; and the reader may 
have an opportunity of looking into the 
jwrinted cafes. It is not to be fuppofed, that 
the court of feflion will again follow the fame 
mode of procedure ; and, therefore, imtil 
fome new regulation be introduced by the 
legiflature, there can be no check againft no- 
minal and fiaitious qualifications, created or 
referved to ferve a particular purpofe, other 
than the oath prefcribed by the ftatute of 
the 7th of George 11. which muft be put up- 
on 

* 9U1 May 1770. Another reverfal took place the 
ilune day, in the cafe of John Johnflon, Efq; who, after 
anfwering fpecial interrogatories put to him by the court 
of feflion, was ordered to be ftruck oflF the roll, the court 
having found it proved, that his eflate was not a real e- 
llate in his perfon, for his own ufe and benefit, but that 
his rights and titles thereto were nominal and fi<fticiou$, 
created in order to enable him to vote at the enAxing 
plcdion« 
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on the requeft of any freeholder prefent, ei- 
ther at a Michaelmas meeting) or a meeting 
for eledion. 



SECTION m. 

Of certain Circumfiances independent of the 

Title J ivhicb difable Peffons from being 

admitted upon the Roll of Freeholders^ w 

from voting in the EleHion ofCommiJJiann 

ersfrom Shires. 

HAVING ftated the qualifications re- 
quired by law to entitle a perfon to 
be admitted to the freeholders roll, fo far' 
as refpedts the title upon which the claim 
for enrolment is entered j I fhall next confi- 
der, whether there are any other requifites, 
and what circumfiances will diiable thofe 
who are infeft and in pofleffion of lands of 
forty fhillings of old extent, or L. 400 of 
valued rent, holding of the king or prince, 
from being put upon the roll, or from thepri- 
vilege of voting, although already admitted 
tQ it. 

Iq 
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In the firft place, it is neceffary, that thofe 
vrho claim to be admitted to the roll be of 
full age. Minority is mentioned in the ad 
168 1, as a fufficient objedion to a perfon's 
voting in an eledion ; and, by the ftatute 
1707, c. 8. it is further provided, that none 
ihall be capable to eled, or be eleded, but 
fuch as are 21 years of age complete. Nei- 
ther of thefe ftatutes do, however, exprefsly 
prohibit a minor from being enrolled. 
Hence, at the Michaelmas meeting of free- 
holders of the county of Cromarty held in 
1765, Mr Gordon of Newhall, who wanted 
a few months of 2 1 years, was enrolled un- 
der a provifo, that he fhould not be entitled 
to vote in any queftion, until he fhould be 
of perfeft age. But, upon a complaint to 
the court of feflion, he was ordered to be 
(buck off the roll, although he had in the 
mean time become of age, before the com- 
plaint was determined *. 

I formerly obferved, that a perfon who 

was 



* December 1 765, M'Leod of CadboU contra Got* 
don of NewhalK 
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was under tutory or guardianfhip as fatuous, 
could not be entitled to vote in the eleven 
of a peer ; and, for the fame reafon, it may 
be concluded, that perfons in that unhappy 
fituation cannot be enrolled as freeholders* 
I fee no reafon, however, why one who v^ 
under an interdidtion, either legal or volun- 
tary, (hould be excluded from that privi- 
lege ; and though, by a fpecial ilatute, thofe 
who have obtained protections from the di- 
ligence of creditors are excluded, during 
the currency of fuch protedions, from vo- 
ting in the eledion of a member of parlia- 
ment, there is no fuch enadment againft per- 
fons who are interdided. 

Papifls are alfo exprefsly excluded from 
the right of voting, and therefore ought not 
to be admitted to the roll ; and, if any per- 
fon who (lands upon it, and is fufpefted of 
Popery, fhall refufe to take the formula pre- 
fcribed by the ad of King William, and a- 
bpve inferted, he thereby becomes incapable 

to eledt, or be elefted *. 

The 

* 1 707, c. 8. I doubt, however, if the freeholders can 
turn a perfon off the roll, upon his refufmg to take the 

formula* 
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The cldeft fons of peers, though infeft in 
lands holding of the crown of the extent and 
valuation required by law, are likewife in- 
capable of eledling, or being eledied. For 
this we have no ftatutory enad):ment of the 
legiflature, but it is perfectly confiftent with 
the conftitution of the old Scotch parliament. 
Being heirs to their fathers honours and dig- 
nities, they were not looked upon as com- 
moners ; and, in antient times, they were 
even allowed to (it and vote as proxies for 
abfent peers * ; and as the ad 1 707, cap. 8. 
declared, that none fhould be capable to e* 
left, or be elected as reprefentatives, either 
of {hires or boroughs in Scotland, but thofe 

who 

fbrmnla. No fuch power is given them by the (latute> 
and it may be thought fufficient, that this ted of his reli- 
gious profedlon can be put to hiir* every time he attends, 
and claims to vote. He who refufes to take the oath of 
abjuration, is difabled from voting at tha* meeting where 
it is tendered to him, but he cannot on that account be 
Itruck ofF the roll. A diflFerent rule, indeed, ukes place, 
when one refufes to take the truft-oath, prefcribed by the 
ad of the 7th of George II. and with reafon too jbecaufe 
fuch refufal clearly implies an acknowledgement of a de- 
&a in his title. 

* Spottifwood's Law of Eledions, p. 26. 
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who were entitled to that privilege by the 
laws and conflitution of Scotland, they were 
thereby efFeftually debarred from having 
any voice in the eledion of the forty*-five 
commoners to be returned from that part o£ 
the united kingdom to the Britifli parlia-- 
ment ; and a declaration to that purpofe was 
accordingly made, by a refolution of the 
houfe of tommons in the parliament of 
Great Britain held in the year 1708 *. They 

may 

* Two rcfolutions of the Scotch parliament, upon this 
head* are extant in the records. The firft b as foUows : 
Edinburgh, the 23d of April 1685. In refpedt the Vif- 
count of Tarbat's eldeft fon was eleded one of the com- 
tniffioners for the (hire of Rofs, by reafon that his father is 
nobilitate, cannot now reprefent that (hire as one of their 
commiilioners, warrant was given to the freeholders of 
that fhirc to meet and elcft another pcrfon in his place/ 
The other refpedted a borough ; and is thus exprefTed r 
Edinburgh, i8th March 1689. The meeting of the c- 
ftates having heard the report of the committee for elec- 
tions, bearing. That, in the controverted eledlion for the 
borough of Linlithgow, in favour of the Lord Living- 
ftone and William Higgins, it is the opinion of the com* 
mittee, that William Higgins's commiflion ought to be 
preferred, firft, in regard of the Lord Livingftone^s 
incapacity to reprefent a borough, being the cldell fon of 
a peer; fecondly, in refpcdl William Higgins was tmart 

< legally 
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may, however, be eleded from any county 
or borough in England, no fuch prohibition 

R having 

« legally and formally eledbed, by die plurality of votes of 

* the burgc/Tes ; they have appro ven, and approves the 

* faid report in both heads thereof^ and interpones their 

* authority thereto-' At the general election for the par* 
liament held in 1 708, peers eldeft fons were returned from 
feveral fhires and boroughs in Scotland, Againft thefc 
returns petitions were preferred to the houfe of commons; 
and, in a petition from a number of the freeholders of 
the county of Aberdeen, for Which Lord Haddo, the eld- 
eft fon of the Earl of Aberdeen^ had been elected, it was 
ftrongly urged, that the allowing a precedent of that kind 
would not only render the freeholders fubfervient to the 
nobility, but would likewife fenfibly affeft the very beiAg 
and conftitution of a Britiih houfe of commons, by bring- 
ing the reprefentation for Scotland into the hands of a 
numerous and powerful peerage. Thefe petitions being 
taken under the condderation of the houfe of commons, 
and a motion being made, and the queftion being put, 

* That the eldeft fi*ns of the peers of Scotland were ca- 

* pable, by the laws of Scotland at the time of the union^ 

* to eleft, or be elected, as commiflioners for fhires or bo- 

* roughs to the parliament of Scotland ; and, therefore, 

* by the treaty of union, are capable to eledt, or be e- 

* le^ed, to reprefent any ihire or borough in Scotland, 
' to fit in the houfe of commons of Great Britain ;' . it 
pafTed in the negative. Sec Journals of the Houfe of Com- 
Hons, « Veneris 3® die Deoembris, anno 7** Annac Reginaci 

* 1 708.' And, for a more particular account of the de- 
bate, fee Scott's Hiftory of Scotland, page 746. 
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having ever taken place in that part of the 
united kingdom. Irifh peers may likewife 
be members of the houfe of commons^ 
in the Britifh parliament, and may re- 
prefent any county or borough in Great 
Britain, if poffefledi of the neceflary qualifi- 
cations; for, though. dignified with the high- 
eft titles in Ireland, and entitled to fit in the 
houfe of lords of that kingdom, they are here 
only confidercd as commoners. 

• The ad of the 1 9th of George II. cap. 38. 
which, as has already been obfcrved, de- 
bars ^ofe peers from the privilege of voting, 
who, within a year preceeding an eleftion, 
have been twice prefent at divine fervice in an 
cpifcopal meeting, the paftor whereof has not 
taken the oaths to government, and does not 
pray for the king by name, and for the 
royal family, according to the liturgy of the 
church of England, does in like manner apply 
to the eledtors of commiffioners from (hires. 
It' is competent to any candidatCr or member 
of the meeting for election, to make an ob- 
jeftion on that head, and to prove it, either 
by one witnefs, or by the oath of the perfoa 

objeded 
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bbjeded to; and, if lie refufe ta dcpofc,. 
when the oath is tendered to him by the 
prefes or clerk of the meeting! he is there- 
by efFedually difabled, either from voting* 
or being elected. , ^ 

By the a(9: of the 2d of George II. cap. 
24. it is declared, That no perfon convided 
of wilful and corrupt perjury fliall be. ca*' 
pable of voting in the eledion of a raember 
to ferve in parliament. 

The fame adt likewife provides, that e^ 
very perfon who afks, receives, or takes any 
money or reward, by way of gift, loan, or 
otherwife, or agrees or contracts for any mo- 
neyj gift, office, employment, or other re- 
ward whatfoever, to give his vote, or to re- 
fufe or forbear to give his vote, in any e- 
iedion of a member to ferve in parliament, 
or who, by himfelf, or any perfon employed 
by him, doth, or fhall, by any gift or re- 
ward, or by any promife, agreement, or fe- 
curity for any gift or reward, corrupt, or 
procure any perfon to give his vote, or for- 
bear to give his vote, in fuch eledions, Ihall, 
for every fuch offence, forfeit the fum of 

R 2 L. 500 
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L. 500 of lawful money of Greatt Britain, to 
be recovered, together with full cofts of fuit, 
by fummary tdUon or complaint before the 
court of feifion, or by profecution before 
the court of jufticiary ; and, from and after 
judgement obtained agamil him in fuch fum- 
mary zSixon or profecution, or his being o- 
therwife lawfully convidted thereof, fhall for 
ever be difabted to vote in the election of 
any member to ferve in parliament, and 
{hall alfo be difabled to hold, exercife, or en- 
joy any office or franchiie, to which he then 
fhall, or at any time afterwards may, be en- 
titled, afif a member of any city, borough, 
town-corporate, or cinque-port, as if he were 
naturally dead *^ 

This 



• To check fuch pradlices, and to promote the difco- 
very thereof, this (latute further cnadts, • That, if;any pcr- 

< fon offending againil this aft fhall, wiiliia the fpace of 

< twelve months after fuch eledlioa as aforefaid, difcoyer 
* any other perfon or perfons offending againft this aft, 
« fo that fuch perfon or perfons, fo difcovercd, be there- 
« upon convifted, fuch perfon fo difcovering, and not ha- 

< ving been before that time convifted of any offence a- 
' galnft this aft, fhall be indemnified and dxfcharged from 

^al) 
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This ftatute allows the profecution for the 
penalty to be brought either before the court 
of feflion or before the court of jufticiary^. 
The forms of procedure commonly obferved 
in thefe courts diflFer moft materially in this 
refped : In the former, the intervention of 
juries is unknown ; whereas, in the latter, 
no perfon can be condemned until a jury 
has found him guilty of the charge brought 
againft him, or, at leaft, has found the fads 
contained in fuch charge proved. It is like- 
wife an eflablifhed' pradice in the court of 
judiciary, that, along with the iadidmeiit> 
the perfon accufed of a crime receives a lift 
of the witnefTes by whom the profecutor 
propofes to prove the fads fet forth in that 
indidment, and a lift of any writings that 
are to be produced in evidence againft him. 
But no fuch pradice prevails in the court of 
, feflion, except in trials of forgery, where 
that court exercifes a proper criminal jurif- 

R 3 didion, 

* all penalties and difabilidesy which he fhall then have 

* incurred, by any offence againft this a^.' By the lafl 
daufe of the ibitute, any profecution nauft be com* 
meaced within two years. 



SECTION IV. 

Of the Alterations in the drcumftances <f a 
Freeholder^ fufficient to auihorife the turn- 
ing him off' the RolL 

IT has been already mentioned, that, when 
no complaint is entered againft an en- 
rolment within four calendar months, the 
p^ibn fo enrolled muft continue upon the 
roll, until an alteration of his drcumftances 
happen, which fliall be allowed by the free- 
holders, at a fubfequent Michaelmas me€;jC- 

election; that although the other freeholders TOted 
for Mr Adam, it was not fo much as alledged, that tliej 
were parties, to the corrupt agreement charged in the 
complaint ; and that, even admitting the votes of fome of 
them to hs^ve been procured by the influence of Captain 
Bain, that could never be confidered as corruption on their 
part, there being nothing in law to hinder a perfon from 
giving an honed and a fair vote at an eledion, though 
he may be prevailed on to vote by the folicitation or in- 
terpofition of a friend who was to receive a good deed or 
reward for ufmg his intereft with him. The court gave 
no judgement upon this defence, but allowed a proof be*^ 
f^r^ a^fwer; apd the complaint was foon after dropt« 
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ing, or meeeting for eleftion, as a fufficient 
caufe for ftriking him out. It will therefore 
be proper to confider, what alteration of cir- 
cumltances ought to be held as a fufficient 
caufe for the freeholders exercifing fuch 
power. 

By an alteration of circumftances, the law 
underflands an alteration of that right or ti- 
tle in refpeft of which a freeholder has been 
enrolled. 

Suppofing, therefore, that a perfon has 
been enrolled upon an eftate, which he held 
both in property and fuperiority, but that, 
after his enrolment, he parts with the pro- 
perty or dominium utik^ by granting a feu- 
charter to another; this is no doubt an alte- 
ration of circumftances ; but it is not an al- 
teration of the title upon which he was en- 
rolled, a bare fuperiority being fufficient for 
that purpofe, and his right to fuch fuperiori- 
ty ftill remaining upon its original footing, 

Suppofing, again, that a perfon, in the 
view of making an alteration of his family- 
fettlements, ihall refign his whole eftate (in 
refped of which he had been formerly en- 
rolled) 



SECTION IV. 

Of the Alterations hi the drcumftances ^ a 
Freeholder^ fufficient to auihorife the tum^ 
^ ing him off the RolL 

IT has been already mentioned, that, when 
no complaint is entered againft an en- 
rolment within four calendar months, the 
perfon fo enrolled mud continue upon the 
roll, until an alteration of his circumftances 
happen, which fliall be allowed by the free- 
holders, at a fubfequent Michaelmas mec;}:- 

ing, 

election; that although the other freeholders TOted 
for Mr Adam, it was not fo much as alledged, that they 
were parties, to the corrupt agreement charged in the 
complaint ; and that, even admitting the votes of fome of 
them to hs^ve been procured by the influence of Captsun 
Bain, that could never be confidered as corruption on their 
party there being nothing in law to hinder a perfon from 
giving an honed and a fair vote at an eledion, though 
he may be prevailed on to vote by the folicitation or in- 
terpofition of a friend who was to receive a good deed or 
reward for ufing his intereft with hinu The court gave 
no judgement upon this defence, but allowed a proof be* 
fpr^ a^fwer; apd the complaint was foon after dropt« 
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ing, or meeeting for eleftion, as a fufficient 
caufe for ftriking him out. It will therefore 
be proper to confider, what alteration of cir- 
cumltances ought to be held as a fufficient 

caufe for the freeholders exercifing fuch 
power. 

By an alteration of circumftances, the law 
underflands an alteration of that right or ti- 
tle in refpeft of which a freeholder has been 
enrolled. 

Suppofing, therefore, that a perfon has 
been enrolled upon an eftate, which he held 
both in property and fuperiority, but that, 
after his enrolment, he parts with the pro- 
perty or dominium utiky by granting a feu- 
charter to another; this is no doubt an alte- 
ration of circumftances ; but it is not an al- 
teration of the title upon which he was en- 
rolled, a bare fuperiority being fufficient for 
that purpofe, and his right to fuch fuperiori- 
ty ftill remaining upon its original footing. 

Suppofing, again, that a perfon, in the 
view of making an alteration of his family- 
fettlements, ihall refign his whole eftate (in 
refped of which he had been formerly en« 

rolled) 
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rolled) in the hands of the crown, for the 
purpofe of obtaining a new charter, can he 
continue upon the roll ? or, muft he be ftruck 
off, and become incapable of being re-ad- 
mitted, till a year after the regiftration of 
the infeftment he takes upon this new char- 
ter ? There is no doubt, in that cafe, an al- 
teration of his title ; but ftill his claim to the 
privilege of a freeholder is as juftly founded 
as eVen Jle is infeft, and in poffeffion of 
the very iame lands upon which he was o- 
riginally enrolled ; and it certainly was not 
in the view of the legiflature to put im- 
proper hardftiips upon freeholders, but only 
to order thofe to be ftruck off, who had no 
longer a juft title to continue in that charac- 
ter. An obje£tion, founded upon an altera- 
tion of circumftances of that kind, ought 
therefore to meet with no regard. Such 
freeholders muft, however, take care to be 
infeft as foon as poffible ; for, if an objec- 
tion be regularly lodged againft them, and 
they negle£t to complete their new titles by 
infeftment before the Michaelmas meeting, 
they may with juftice be ftruck oflF, as want- 
ing 
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ing one of the fundamental qualifications of 
a right to be upon the rolL 

It appears to be a queftion of more diffi- 
culty, Whether one, who has been enrolled 
in refpe<3: of the whole eftate he enjoys with- 
in a county, can continue upon the roll, af- 
ter alienating part of that eftate to another, 
either by a real fale, or with a view to grant 
to his difponee a freehold-qualification ? It 
will, however, be held fufficient to protect 
him from being ftruck off, if he can fliow 
that he ftill retains to himfelf a fufficient 
freehold-qualification, that is, fuch as would 
have entitled him to be enrolled upon a new 
claim, 

A remarkable inftance occurred in the 
county of Cromarty in 1765. M*Leod of 
CadboU ftood enrolled as a freeholder upon 
his whole eftate holding of the crown in that 
county, which was valued in the cefs-book* 
at L. 1361 : 10 : o. In the view of crea- 
ting freehold-qualifications to fome of his 
friends, he obtained a divifion of his cumulo 
valuation amongft the different farms or 
parcels of whicL his eftate was compofed ; 

after 



268 Of Cammijioners from Shires. 

■after which, he granted a feu of the whole> 
in order to feparate the fuperiority from the 
property. This being done, he obtained a 
new charter, and granted wadfets of the fu- 
periority of particular parts of his eftate to 
fome, and conveyances of other parts of it 
to others of his friends in Hfcrcnt, and to 
himfelf in fee, the lands of which he thus 
retained the fee appearing, from the divi- 
fion of his cumulo valuation, to amount to 
L. 532 : 6 : 4. An objeftion being lodged 
in due time, Mr M'Leod was ftruck off the 
roll at the Michaelmas meeting 1765. But, 
upon a complaint, the court of ieffion found, 
that he had referved the fee of lands fuffici- 
ent to entitle him to remain upon it, and 
granted warrant for his being replaced, as 
fiar of the lands contained in his titles •. 

SEGi 

* ijlh January 176O, M'Leod of Cadboll 
John Cordon; affirmed in thehonfe of lords Mi 

1766. In this cafe, i^ did not appear that Mr M'Leod 
had produced evidence to the meeung of the freeholden, 
that he had rcuined a freehold -qualification ; but as he 
inllrufled that fafl under the complaint before the conn 
of feflion, it was held fiifficicnt to entitle him to be k. 
placed on the rolL 



ra^B 



SECTION V. 

Of the Perfons entitled to be eleSied Commif" 
Jianers to Parliament from Shires or 
Stetvartries in Scotland. 

HAVING already fliown who have aright 
to vote in the ele^on of commiflion- 
crs from fliires^ it now falls to be confidered 
what perfons are entitled to be eledled. 

It is a general rule, that none can be e- 
leded, who cannot eledl. But this notwith- 
ftanding, a county may happen, for a time, 
to be reprefented by a perfon who is not 
himfelf entitled to vote in an elediion for 
fuch county. This may a[^ear, at firft 
iight, a fingular notion ; a moment's atten- 
tion will, however, fhow that it is well 
founded. Let us fuppofe that a perfon is e- 
led:ed to reprefent a county who has no o- 
ther intereft in it but a proper wadfet, and 
that, during the continuance of the par- 
liament, 
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liament, a declarator of redemption is oIh 
tained againft him, or that he grants a 
voluntary renunciation of the wadfet. Let 
us, in like manner, fuppofe, that a per- 
fon who ftands upon the roll as a pro- 
prietor of lands is eleded, and that, during 
the courfe of that parliament, he fells thefe 
lands, or that they are evidled from him, 
and found to belong to another. In either 
of thefe cafes, there arifes an alteration of 
circumftances fufficient to authorife the free- 
holders to ftrike him off the roll, or to found 
a complaint, at the fuit of an objedlor, if thd 
freeholders refufe to do fo. He will ftill, 
however^ continue to reprefent the county 
till the conclufion of the parliamefnt, Nof 
is it in the power, either of the freeholders, 
or of any fuperior court, to turn him out. 
Many fimilar cafes might be figured ; but the 
above are fufficient to fhew, that, though no 
perfon can be duly eledted who is not enrol- 
led as having a proper qualification within 
a county; yet fuch county may, for a time, 
be rcprefentcd by one who is ftruck off the 

roll. 



Of Cofhmiffioners from Shires. 27 1 

roll, and is pofiefied of no qualification 
whatever. 

But, although none can be elected but 
thofe who can ele£t, many can eled, who 
cannot be eledled. 

By the ftatute, 6to Annae, cap. 7. § 30. 
it was ena£ted, that every perfon difabled 
to be elected, or to fit or vote in the houfe 
of commons of any parliament of England, 
fhould be difabled to be elected, or to fit or 
vote in the houfe of commons of any par- 
liament of Gteat Britain. It becomes, there- 
fore, neceflary to confider who were difabled 
by the laws in force in England at that 
time, as well as the new regulations that 
have been made in this refpedl by fubfe- 
quent Britifh ftatutes. 

Aliens never could be elected members of 
parliament, not being the King's liege-fub- 
jefts; and, by the ftatute r2th and 13th 
of William III. cap. 2. it was exprefsly 
enadled, that, after the limitation of the * 
crown to the Princefs Sophia and her heirs 
fhould take place, no perfon born out of the 
kingdoms of England, Scotland, or Ire- 
land, 
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land, or the dominions thereto belongings 
(although naturalized and made a denizeOf 
except fuch as are bom of Englifh parents,) 
fliould be capable to be a member of either 
houfe of parliament *. 

None of the twelve judges of England 
can be chofen, becaufe they fit as afliftants, 
to give their advice when called for in the 
houfe of lords ti and, by a Britifti ftatute J, 
no judge of the court of feffion or jufticiary, 
or baron of the court of exchequer, in Scot* 
land, can be eledted ||. 

The clergy, though entitled to vote when 
pofleffed of freeholds, are likewife incapable 
of being elected §. The reafon ufually gi- 
ven for this in England is, that they fit in 

the convocation ; and I have already had oc- 

cafion 

* This cna^lment feems to have been made in order to 
prevent the influence of foreigners when a foreign familf 
ftiould come to fuccccd to the crown, 
f Coke, 4th Inft. p. 47. 
\ 7th George II. cap. 16. ^ 4. 

II Since that adt paiTcdy we had an inftance of a judge of 
the court of fcilion rcfigning his gown in order to get a 
feat in parliament. 
. § Coke9 4thIn(l.p.48. 



Of CommiJJtoners from Sbtrcs. 273 

caiion to take notice of an a£t of the Scotch 
parliament, in the time of James VI. *, by 
which it was enacted, that no minifier of the 
gofpel fhould accept, ufe, or adminifter any 
place of judicature, in whatever caufe, civil 
or criminal. 

Sheriffs of counties, and mayors and bai- 
liffs of boroughs in England, cannot be eledV 
ed in their. refpcifiive jurifdidtions, as being 
themfelves returning oflScers f. And, by 

the aft of the 2 1 ft of George IL c. 1 9. no 
flieriff-depute can be eledled for any county 
or borough in Scotland. Indeed, by the form 
of the writ ufed before that ftatute, no 
Iheriff could he elefted in Scotland; and 
Fountainhall mentions a controverted elec- 
tion in the Scotch parliament in 1686, where 
it was obje£ted, that the fheriff-depute had 
no right to vote; vol. I. p. 413. Provofts 
or bailies of bdroughs may be elected ; for, 
in Scotland, they are not returning-offi- 
cers. 

S By 



• 1584. C. 133. 

f Hale of parliament 1 14. 
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By dliFerent ftatutes, none of the perfonf 
concerned in the management of any duties 
or taxes, impofed fmce the year 1692 (ex- 
cept the commiiffioners of the treafury) nor 
commiilioners of prizes, fick or wounded, 
tranfports, wine-licences, navy and vidualling 
offices, fecretaries or receivers of prizes, com- 
ptrollers of the army-accompts, agents for re- 
giments, governors of plantations and their 
deputies, officers of Minorca or Gibraltar, 
officers of the excife and cuftoms, clerks or 
deputies in the feveral offices of the treafury, 
exchequer, navy, vidualling, admiralty, pay 
of the army or navy, fecretaries of ftate, fait, 
ftamps, appeals, wine licences, hackney- 
coaches, hawkers and pedlars, nor any per- 
fons that hold any new office under the 
crown, erecled fince 1705, are capable of 

•being cledted ^. 

It is in Tike manner enacted, that no pef- 
fon having a pcnfion from the crown, either 

during 

* ^th William and Mary, can. 7. § 57. nth and 12th 
William III cap, 2. § 150. ct feqq. 1 2th and 13th 
William III. cap. 10. § 89. et fcqq. 6to Annac, cap. 7. 
§ ct fcqq. isth George II. cap. 22. 
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ihiring pleafure, or for any term of years, 
(hall be capable of being eleded ; and that 
any perfon having fuch penfion, who fliall 
prefume to fit or vote in the houfe of com- 
mons, fhall forfeit L. . 20 for every day he 
ihall fo fit or vote, to any perfon who fhall 
fue for the fame in any of his Majefty's 
courts in Wcftminfter-hall*, All thofe who, 
after being cliofen members of the houfe of 
commons, accept of any office of profit from 
the crown (except officers of the army or 
navy getting new commiffions) do likewife 
vacate their feats in parliament, and writs are 
iflued for new eledions, as if they were natu- 
rally dead ; but, unlefs the offices accepted 
by them be of that nature as to difqualify 
them altogether, they may be re-eleded f. 

In the writs which were iffiied for the 
Englifti parliament, holden at Coventry in 
the 6th of Henry IV. a prohibition was in- 
ferted againft elcdlng any man of the law* 
This, however, was unconftitutional ; and 
as this parliament did, on that account, get 

S 2 the 

* I ft George I. cap. 56. f 6to,Ann?«> cap. 7, 
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« the name of Parliamentum IndoBufn^ fo 
Sir Edward Coke obferves, that there was 
not one good law made in it *. 

In England, it is likevvife neceflary that 

every knight of the fhire have a clear eftate, 
of freehold or copy-hold, to the value of 
L. 600 per annum, and every citizen and bur- 
gefs to the value of L. 300, except the 
cldcft ions of peers, and of perfbns who are 
themfelves qualified to be knights of fhires, 
and the members for the two univerfities f- 
But the ftatutes introducing thefe quali- 
fications are declared not to extend to 
Scotland. 

In order to prevent bribery and undue in- 
fluence, it was enabled, by the adt of the 
yth William III. cap. 4. that no candidate, 
after the ordering or iffuing the writ for e- 
ledion, fhould, by himfelf, or by any other 
means for his behoof, give any money, 
meat, drink, entertainment or provifion, to 
his eledors, or promife to give any prefent> 
gift, reward, or entertainment, either to par- 
ticular 

* 4th Inft. 48. 

f 9th Annae, cap. 5. 33d George II. cap. aa 
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. ticular perfons, or to any county, city, town, 
. or place, in order to his being eleded; and 
that all perfons offending in that refpedJ: 
fhould be difabled and incapacitated to fit in 
parliament for fuch county, city, town, or 
place, in confequence of fuch eledion. This 
jftatute was wifely calculated to reftrain a 
jBoft pernicious praftice ; but every day's 
experience (hews, that little regard is paid 
to the putting it in execution. 



SECTION VL 



Of the Mode of Procedure in the EleSiion of 
Commijjioners to P arliaynent from the Shires 
in Scotland. 



HO W foon a parliament is fummoned, 
the Lord Chancellor fends his war- 
rant to the clerk of the crown, for iffuing 
writs to the iherifF of every county, for the 
gledlon of the member to ferve for fuch 

S 3 county j 
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county* ; and, by the aft 168 1, cap. 21. the 
fherifFs are empowered to appoint the diet 

for 

* In the cafe of a vacancy happening during the fit- 
ting of parliament, the warrant to the clerk of the crown 
is given by the fpeaker of the houfe of commons, by or- 
der of the houfe. When the Earl of Shaftefbury was 
chancellor, in the reign of Charles II. he aflumed the 
power of ifTuing writs, while the parliament was pro- 
rogued, for electing .perfons to fill up vacancies in the 
houfe of commons. Of this the commons loudly com- 
plained, when the parliament met ; upon which the king 
declared, * That he had given order to the Lord Chan- 

* cellor to fend out writs for the better fupply of their 

* houfe, having feen precedents for it ; but, if any fcruplc 

* or queftion did arife about it, he left it to the houfe to dc- 

* bate as foon as they could,' The fhatter was according- 
ly taken under confidcraiion the very next day ; when the 
commons voted thcfe writs and returns irregular, and ex- 
pelled the members who had been elcdlcd in confequence 
of them. It was fuppofed, at that time, that, if the crown 
could iffij writs fur filling up vacancies in parliament, it 
would be eafy for the minillers to get fuch members re- 
turned as they pleafcd ; and we are indeed informed, that 
thofe who had been returne.1 upon that occafion were all 
of ihcm creatures of the court ; Rapin, vol. II. p. 669. 
But, as the fpeaker could only give a warrant to the 
clerk of the crown during ihc fitting of parliament, which 
was no doubt an inconvenience, a remedy was introduced 
by the a6l of the loth of his prcfent Majjfty, cap, 41, 
which enaftedy that, from and after the end of the thea 

fef&on 
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for elcftion. It muft, however, be at 4eaft 
twelve days before the meeting of par ia- 
«ient, and muft be publilhed at the head-bo- 
rough of the (hire upon a market-day, be- 
twixt teil and twelve of the torenoon, and at 
^ach parifh-church on the Sunday imme- 

S 4 diately 



fbffion of parliament, it fhouldbe Irw^ul to the fpeaker, 
during the reccis of parliamcut for more than twenty days, 
whether by prorogation or adjournment, to iifuc warrants 
to the clerk of the crown, to make out new writs for e- 
ledling members of the houfe of commons, in the roona 
of fuch as Ihouid happen to die during fuch recefs. But, 
in order to entitle tne Ipeakcr to grant fuch warrant, the 
death of the mcnibcr muil be certified to him, by a wri- 
ting under the hands of iwo members of the houfe, and 
he muft infert in the London Gazette notice cf Inch cer- 
tificate fourteen days be lore the warrant be iifued. This 
(latute likewiie declares, that the fpeaker (hall Have no au- 
thority to iffue any iuch warrant, uiilefs tne return of the 
writ, by virtue of wnich the dcceafcd member was i^it^cd^ 
has Ix'eu brou^dc inio the office of the clerk o{ the crown, 
fii'teen days at leait ucture tne end of uic feilion of parlia- 
ment iminediaLcly preceeding the death of fuch mem- 
ber. 

A copy of the writ to the Iheridf is to be found in the 
Appendix, No. 7. 
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diately after, three days at leaft before the 
diet fo appointed*. 

The freeholders being aflembled upon 
the day fixed for the election at the 
head-borough of the (hire, and in the fhe- 
rifPs ordinary court-room, the (herifF pro- 
duces the writ, and reads it in prefence of 
the meeting, to whom he likewife produces 
executions of the publication at the market- 
crofs of the head-borough, and the feveral 
parifti-churches. , 

This being done, the aft of the 2d of 
Geo. II. c. 24. intituled, ' An adt for the more 

• efFediually preventing bribery and corrup- 

• tion in the election of members to ferve in 

• parliament,' muft be read in prefence of 
the meeting t; after which the Iheriflr-clerk 

produces 

* i2mo Annac, flat. i. cap. 6. § 4. Forms of the in- 
timation made by the flieriff, and of the publication there- 
of, are to be found in the Appendix, No. 8. and 9, 

f This is ordered by the following claufe of the ftatutc ; 

* And, for the more eflPedlual obfervance of this adl, be 
< it enafted, that all and every the (heriffs, mayors, bai- 
« liflPs, and other officers, to whom the execution of any 

• writ or precept for elcfting any member or members to 

• fctvc 
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produces the book in which the roll of the 
freeholders, and the minutes of their pro- 
ceedings, are inferted, together with cojacs of 
the oaths of allegiance and abjuration, and 
of the declaration of afiurance, and a copy 
of the truft-oath, prefcribed by the 2l€l dE 
the 7th of George 11. written on a roll of 
parchmenty in terms of that Aatute, 

Thefe preparatory fteps being finifhed, the 
fheriflF has no further conc^n in the meet* 
ing. The commiffioner laft eleded, if pre- 
^nt, tak€s the chair, and adminiflers the oath 
of allegiance, and the affurance to the free- 
lK>lders ; and likewife the oath of abjuration, 

in 

f ferve in parliament^ fliall belong or appertain^ ihall, and 
« are hereby required, at the time of fuch elcdion, imme- 

^ diately after the reading of fuch writ or precept, read, 

* or caufe to be read, openly before the electors there af- 

* fembled, this prefent aA, and every claufe therein COA- 

* tained; and the fame (hall alio openly be read oncc'Hi 

* the year at the general quarter-feilioQS of the pea«c» 

* to be holden next after Eafter, for any county or city, 

* and at every eledtion of the chief magiftrate in any 

* borough, town- corporate, or cinque-port ; and at the 
f annual election of magiilrates and town-counfellors for 

* every borough within that part o£ Gceat Britain called 
f Scotland,* 
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in cafe it be required to be put ; after which, 
he proceeds, to call the roll, and afk the 
votes for the choice of a prefes and clerk to 
the meeting, having hiinfelf the carting or 
decifive vote, in cafe of an equality. If the 
commifTioner laft eledied be ablent, the oaths 
are adminiftered, and the roll called by the 
fherifF-clerk ; and, in that cafe, the calling 
vote belongs, as at the Michaelmas meetings, 
to the freeholder prefent who laft reprefent- 
ed the Ihire in any former parliament ; if 
none fuch be prefent, to the freeholder who 
laft prefided at any meeting for elediion ; 
*nd, in his abfence, to the. freeholder that laft 
|irefided at any Michaelmas meeting ; and, 
failing the attendance of all thofe, to the 
freeholder prefent who ftands firft upon the 
roll * 

To prevent abufes in the choice of pre- 
fes and clerk, the law has declared, that, if 
the commifTioner laft cledcd, or, in his ab- 
fence, the fherifF-clerk, receive the vote of 
any perfon who does not ftand upon the roll, 

h€ 

♦ i6toGjorgeII.cap. ij. § 13. 
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he ftiall, for every fuch ofFence, forfeit the 
fum of L. 300 Sterling to every candidate 
for the office of prefes or clerk, refpedtively, 
for whom fuch perfon fhall not have givea 
his vote, to be recovered by them or their 
executors, by fummary complaint before the 
court of feffion, upon thirty days notice ; or, 
if he fhall not call for, or rcfufe the vote of 
any perfon whofe name is upon the roll, he 
ihall forfeit the like fum to fuch perfon, to 
be recovered by him or his executors in the 
fame fummary manner *. 

This is no doubt a moft falutary regula- 
tion. It, however, requires to be a little bet- 
ter explained, as many cafes can be figured, 
where a judaical adherence to the letter of 
the ftatute might appear inconfiftent with 
that idea of juftice which the legiflature muft 
be fuppofed to have had in view. 

Let it be fuppofed, that two perfons ftand 
upon the roll in virtue of the fame lands, 
the one as Yiferenter, the other as fiar. Mud 
the commiffioner laft eleded, or the fheriff- 

clerk, 

• 1 6 to Georgii II. cap. 1 1. § 13. 



a84 Of Commtjfioncrs from Shires^ 

clerk, call both, and receive the votes of 
both in the elcdion of prefes and derk? 
If the flatute is, in every cafe, to be judaical- 
ly interpreted, he will incur the penalty, if 
he omit either the one or the other. But I 
apprehend, that, as by other ftatutes, the 
fiar can only vote in the abfence of the life- 
tenter, no court would fubjeft him for omit- 
ting to call, or for refufmg to receive the 
vote of the fiar, if the liferenter were prefent, 
^nd claimed his vote. 

By the ad of the 2d of George II. cap. 24. 
thofe who have been convided of bribery 
and corruption, are for ever dilable4 from 
voting in an eledtion of a nlember to fervc 
in parliament. Suppofing that a perlbn, fo 
convicted, ftands upon the roll, Muft his 
name be called, and his vote received in the 
choice of prefes and clerk ? I apprehend, that 
it is not neceflary for the commiffioner laft 
cledted, or the fheriff-clerk, to do fo j and 
that their omitting to call him, or refufing 
to receive his vote, will not, upon a fair and 
juft conftrudion of the ftatute, fubjedl them 
to the penalty. 

It 
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It muft, however, be admitted, that, in ge- 
neral, the powers of the commiffioner laft 
elected, or the Iheriff-clerk, in calling the 
roll, are merely minifterial ; and, though 
they may fo far exercife their judgement, as 
to leave out one whom the law has clearly 
difqualified, they cannot affume the power 
of judging, whether a perfon ftands wrong- 
fully upon the roll, and, upon that pretence, 
refufe his vote in the choice of prefes and 
clerk, however clearly it may appear, that 
fuch perfon will fall to be ftruck off, after 
the meeting is properly conftituted. 

Let it be fuppofed, that a perfon has been 
enrolled^ although not a year infeft. The 
freeholders did wrong in admitting him; 
but that wrong the perfon who calls the roll 
has no power to remedy. His name muft 
therefore be called, and his vote received, 
otherwife the penalty will be incurred. 

Again, let it be fuppofed, that, by a judge- 
ment of the court of feffion, a perfon ftand- 
ing upon the roll had been ordered to be 
ftruck off; but that the ftieriff-clerk, in 
contempt of fuch order, had negleded, or 

. refufed 
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refufed to do fo ; Will the commiflioner laft 
eleded be at liberty to refufe fuch perfon's 
vote, in the choice of prefes or clerk, or 
muft he call him under the fanclion of the 
penalty ? If cxercife of judgement, in a 
cafe of this kind, be denied to the com mif- 
fioner laft eleded, the eleftion of the prefes, 
and, of courfe, the election of the member 
to ferve in parliament, may be carried by the 
voice of one, who, by a judgement of the 
proper court, has been found to have no right 
to a freehold-qualificaton * ; but this is a 
wrong, which I apprehend the commiflioner 
laft elected has no power to remedy, with- 
out fubjeding himfelf to the penalty. He 
muft call every perfon who ftands upon the 
roll produced by the (heriff-clerk, and is 
not legally difqualified ; and if, by that 
means, a candidate is chofen, who othenvife 

would 

• It may be thought, that abufcs of this kind will be 
prevented by the (heriff-clerk's being fuhjecflcd to the pe- 
nalty of L. loo in the event of his not obeying the order 
of the court of feflion ; but penalties are often little re- 
garded, in a contcfted cleftion, and may be made cafy to 
the (heriff*clerk, by the candidate whofe intcrefl he mea^ 
to fupport by his trefpafs. 
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Ivould have loft the eledlion, the only reme- 
dy lies in a petition to the houfe of cotn- 
mons. But, what will be the cafe, if, by 
reafon of the abfence of the commiiTioner 
laft eleded, the calling the roll fhall fall to 
the province of the IherifF-clerk who has 
negleded to obey the order of the court of 
feflion, and he ftiall take it upon him to call 
the name of the perfon whom he ought to 
have ftruck off ? It certainly ought to be no 
excufetohim, that he has obeyed the ftatute, 
by calling none but thofe who ftand upon the 
roll ; becaufe it was owing to his Own mal- 
verfation that fuch perfon did ftand upon it. . 
And though, perhaps, the letter of the law 
may not exaftly reach him, it would furely 
be no great ftretch to find him liable in the 
L, 300 penalty, for calling one whom he 
himfelf ought to have ftruck off^. 

A curious cafe happened in the county of 
Mid-Lothian, at a meeting for eledion ia 
1744. The name of Sir James Stewart of 
Goodtrees ftood upon the roll 1 742, which 
was the one laft made up ; but there were 
no mmutes extant to ihow, either ^he time 

when 



s8 8 Of Commifioncrs from Shires. 

when the perfons ftanding upon that roll had 
been admitted to it, or the titles upon which 
tibcy were enrolled. The prefent Sir Jame^ 
Stewart appeared at the meeting, and claimed 
a vote in the choice of prefes and clerk ; but 
the commiffioner laft ele<5ed being convin- 
ced, from a variety of circumftances, that 
Ac name of Sir James Stewart of Goodtrcea, 
ftanding upon the roll 1742, was not de- 
fcriptive of the prefent Sir James, but of his 
father, whde name had been omitted to be 
ftruck out upon his death, he refufed to re- 
ceive Sir James's vote. Sir James com- 
plained to the court of Seffion, and demand- 
ed the ftatutory penalty ; but his complaint 
Was difmiffed. This was certainly a juft dc- 
cifion; for, although the fame name was to 
be found in the roll ; yet the name of the 
then Sir James Stewart did not ftand upon it ; 
and, if the commiffioner had called him and 
received his vote, he would have fubjedled 
himfelf to the penalty inflidled by the firft 
part of this elaufe of the ftatute, for recei- 
ving the vote of one who does not Hand upon 
the roll, 

I 
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I Ihall mention anotlier <:afe of a more re- 
cent date, which gave occafion to a great 
deal of argum ent. Alexander Frafer of Cul- 
duthill ftood upon the roll of freeholders of 
the county of Cromarty, made up at Mi- 
chaelmas 1 767, in virtue of feveral different 
parcels of land, rated at L. 426 14:2 Scots 
of valued rent, according to a decree of di- 
vifion, made by the commiflioners of fupply 
in Odober 1 765. Of thefe lands, there was 
one parcel called Glenurquhart, which, by 
the decree of divifion, was valued at 
L. 57 : 1 8 : 8. Before the elediion, which 
took place upon the 26th of April 1768, 
this decree of divifion was fet afide by the 
court of feflion, in an adion at the fuit of Sir 
John Gordon of Invergordon, and William 
Gordon of Newhall, in which it was founds 
that the lands of Glenurquhart were not en- 
titled to any part of the cumub valuation, 
divided by the commiflioners of fupply. In 
the courfe of this adlion, Mr Frafer had ad- 
mitted, that, if the purfuers fucceeded, he 
would have a bad qualification, as his valu- 
atipn would be reduced under L. 400. But 

ftill, 
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ftill) no order bad been obtained for finking 
him off the roll, when the day of eledion 
came. On the contraiy^ though it was one 
' of the concluiions of the purfaers adiiony that 
it fhould be declared, that Mr Frafer was not 
entitled to continue on the roll of freeholders, 
the court found that conclufipn incompetent. 
It appeared, that, if Mr Frafer was allow- 
ed a voice in the choice of prefes, his vote 
would be decifive of the eiedton, there being 
only fix freeholders in the intereft of Sir 
John Gordon, and feven, including Mr Fra- 
fer, in the intereft of Mr Pultney, the other 
candidate. An extradl of the decree of the 
court of feffion being produced, Sir John 
Gordon, who was the commiffioner laft elec- 
ted, tendered to Mr Frafer the truft-oath pre- 
fcribed by the aft of the 7th George E. after 
filling up, in the blank left in the beginning 
of that oath, the defcription of his lands co* 
pied verbatim from his claim for enrolment, 
which bore, not only the names of the (cyt" 
ral parcels of which thefe lands were com- 
pofed, and their local fituation, but like- 
wife, that they flood valued at upwards 

of 
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of L. 400 Scots of valued rent. Mr 
Frafer refufed to take the oath in thefe 
terms; upon which Sir John Gordon at- 
tempted to erafe his name out of the roll in 
the fheriiPs books, but was prevented by o- 
thers of the freeholders, who took the book 
from him. Sir John then produced an ex- 
tract of the roll, and, after erafing Mr Fra- 
fer's name from that extraft, called the votes 
of the other freeholders for the choice of 
prefes and clerk. Upon this the two con- 
tending parties feparated, and made each of 
thenv feparate eledions, whicli occafioned a 
variety of profecutions for ftatutory penal- 
ties. Among others, Mr Frafer of Culdu^ 
thill profecuted Sir John Gordon for L. 600, 
on account of his not calling him in the e- 
ledion of the prefes and clerk ; and, in fup- 
port of his complaint, infifted, imoy That, 
as he ftood de faSio upon the roll. Sir John 
was bound to call him, how ill founded £0^ 
ever his qualification might be. And, 2d0i 
That, as the fole purpofe of the truft-oath 
was, to afcertain that the perfon who claim- 
ed a vote was really and Vuly proprietor of 

T 2 the 
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the lands under which he fought that privilegei 
and that he did not hold them in truft for any 
other perfon, nothing could be inferted in the 
blank left in the beginning of the Ofith but the 
names of the lands ; and that he was not o^ 
bliged to take it in the manner it was ten-? 
dered to him, or fWear to the valuation^ Sip 
John Gordon, on the other hand, contended, 
imoy That thefeveral aGts of parliament, re- 
lative to eledlons, muft be expounded by 

each other, and no particular aft implicitly 
or literally followed, when, by fo doing, Or 
ther ftatutes, regulating the qualification of 
elcdtors muft neccffarily be controlled ; That 
the law had exprefsly required h. 400 Scots 
of valued rent to entitle pne to vote as ^ free- 
holder ; and that, as Mr Frafer's valuation 
was, by the decree of the court of feflion, 
brought below that fum, he would have been 
juftified in refufmg Mr Frafer's vote, even 
though he had taken the truft-oath as it was 
tendered to him. And, 2doy That, as the 
ftatute of the 7th of George 11. had left it a 
pioot point with what precife words the 
bUt^k in th^ tfuft-oath ought to be filled up, 
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It muft havd intended, that the perfon 
\vith whom the adminiftering that oath was 
intrufted fhould be at Hberty to infert fuch 
words, adapted to the circumftances of the 
cafe, as might anfwer the intention of the 
law, the principal objcdt of which was, to 
allow a vote only to thofe who, at the time^ 
were infeft and in poflfeffioti of lands liable 
in public burdens at the rate of L. 400 of 
valued rent ; and that no better rule could 
be followed for obtaining that end, than by- 
maintaining an exadl correfpondence be-* 
tween the oath and the claim for enrolment* 
The court of feflion found Sir John Gordon 
liable in one penalty of L. 300, but aflbilzied 
quoad ultra *. What efFedl Sir John's not 
calling Mr Frafer's vote, in the choice of 
prefes and clerk, ought to have had in the . 
fubfequent fteps of the eledion, or upon the 
merits of the return, will be afterwards con- 
fidered. At prefent, I fhall only obferve, 
that, according to the late judgement of the 
houfe of lords, in the cafe of Archibald Duff 

T 3 againft 

* 19th November 1768, Frafcr of Culduthill centra 
Sir John Gordcn< 
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againft Sir Ludovick Gf ant, and others, Sir 
John Gordon had no authority to put the 
truft-oath, in any fhape, before the eledtion 
of prefes and clerk. 

The prefes and clerk being chofen, the 
minutes of their eleftion muft be figned by 
the commiffioner laft eleded, or, in his ab- 
fenee, by the fherifF-clerk, and delivered o- 
ver to the clerk appointed by the majority 
of the meeting ; and, if either of them ne- 
glect or refufe to fign fuch minutes, and de- 
liver them accordingly, or fign falfe minutes> 
he forfeits L. loo Sterling to the perfon 
truly eleded prefes, to be recovered by him,, 
or his executors, by a fummary complaint 
before the court of feffion *. 

This adt further declares, that it fhall not 
be lawful for any number of freeholders to 
feparate from the majority of the perfons 
prefent who (land upon the roll, and to fet 
up any perfon as prefes and clerk, other than 
thofe who fhall be chofen by the majority* 
In order to inforce this rule, it is enabled, 

that 

* i6toGeorgii 11. cap. ii. § I5. 
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that thofe who feparate from the majority, 
Sind fct up any Other as prefes and clerk, a 

fliall forfeit L. 50 to the candidate who fhall 
be chofen by the majority from whom fu«h 
reparation is miade; and that any perfoh 
who prefumes to a£t as prefes or clerk, with- 
out being chofen by the majority, (hall for- 
feit L. 200 to fuch candidate, to be recovered 
in the fame manner with the penalties al- 
ready mentioned *. 

The clerk chofen by the majority quali- 
fies himfelf by taking the oaths of allegiance 
and abjuration, and fubfcribing the affu- 
rancc ; and, by the ftatute of the 1 6th of 

T 4 George 

* § 14. I liave mentioned above, that, at the eledion 
for the county of Cromarty in 1 768, the two parties, fe- 
parated, upon Sir John Gordon's refufmg to call Mr Fra- 
fer of Culduthill's vote in the choice of prefes and clerk, ^ 
and made feparate ele^ions. This produced mutual 
complainu upon this claufe of the flatute ; but the court . 
found Sir John Gordon's party in the wrong, and that 
each of them had incurred the penalty of L. 50, on ac- 
count of their having feparateS from the majority ; and 
that Mr M*Into(h, whom they had fet up as prefes, had 
forfeited L. 200 for aAing in that charadler ; 19th No- 
vember 1768, William Pulteney, Efq; and others, r^/z/ra 
Sir John Gordon, and others. 
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George IL fo often referred to, he muft likc^ 
wife take the following oath, which the pre- 
fes is required to adminifter * : ' I A. B» do 

* folemnly fwear. That I have not, dire&ly 

* or indiredlly, by. way of loan, or other 
' device whatfoever, received any fum or 

* funis of money^ office, place> or employ- 

* ment, gratuity or reward, or any bond, 

* biU, or note, or any promife of any fum or 

* fums of money, office, place, employment, 

* or gratuity whatfoever, by myfelf, or any 

* other, to my ufe, or benefit^ or advantage, 

* to make any return at the prefent election 

* of a member to ferve in parliament ; and 

* that I will return to the IhcrifF or fteward 

* the perfon eledted by the majority of the 
' freeholders upon the roll made up at this 

* election, and who fhall be prefent and 

* vote at this meeting. So help me God.* 

The truil-oath is then put, if required by 
any one of the freeholders prefent ; and, if 
any two of them demand it, the oath of 
bribery^ introduced by the ad of the 2d of 

George 

* § 37- 
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George IL muft likewife be taken, before 
voting for the member to ferve in parlia- 
ment. This oath is as follows : * I A. B. do 

* fwear, (or, being one of the people called 

* Quakers, I A. B. do folemnly affirm.) 

* I have not received, or had, by myfelf, or 

* any perfon whatfoever in trufl for me, or 

* for my ufe and benefit, diredtly or indi- 

* reftly, any fum or fums of money, office, 

* place, or employment, gift or reward, or 
*any promife or fecurity for any money, 

* office, employment, or gift, in order to 

* give my vote at this election, and that I 

* have not before been polled at this elec- 

* tion *• 

The meeting being conftituted, by the e- 
ledion of a prefes and clerk, the freeholders 

proceed 

■ 

^ 2do Georgii II. cap. 24. § j. Had this oath been 
applicable only to eledtions of commiilioiiers from ihires 
in Scotland, chefe lad words would have been unnecei^ 
fary. But, as it is applicable to all eledions through Great 
Britain, and as, in many counties of England, the number 
of voters is io very great, as to put ii out of the power 
of the preiiding officers to know them all, either by their 
names or by their iaces, the addition was extxemely pro* 
per. 
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proceed to adjuft the roll, in the fame man«« 
ner as they do at the Michaelmas meetings ; 
and a new roll being made up (a figned copy 
or extraO: whereof muft be delivered to the 
(heriflF-clerk, to be recorded in the fheriflfs 
books) the prefes calls that roll, and alks the 
votes of thofe prefent who ftand upon it, for 
the choice of the commiflioner to reprefent 
the county in parliament, havipg himfelf 
the calling or decifive voice in cafe of an e- 
quality *• 

We have already feen, that fevere penal« 
ties are impofed, to prevent undue practices 
in calling the roll for the choice of prefes 
and clerk ; and, to.guard againft the like a- 
bufes in the choice of the commiffioner, it is 
enadled, that if, in fuch eledtion, the prefes 
receive the vote of any perfon who does not 
ftand upon the roll made up by the meet- 
ing, he fhall, for every fuch offence, forfeit 
L. 200 Sterling to any candidate for whom 
fuch perfon fhall not have given his vote ; 
and that, if he do not call for, or refiife the 

vote 

• i6to Gcorgii IL cap, 11. § 13 
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vote of any perfon whofe name is upon that 
roll, he (hall forfeit the like fum to the per- 
fon who has not been called for, or whofe 
vote has been refufed, to be recovered in the 
fame fummary way with the other penalties 
impbfed by the ftatirte *. 

The law does not require that the perfon 
who is chofen commiflioner fliould be pre- • 
fent at the meeting for dedion ; but, as the 
truft-oath cannot be put to him in his abfence> 
it is enaded, that, before taking his feat in 
parliament, he fhall take that bath before the 
Lord Steward of his Majefty's houfhold, or a- 
ny perfon authorifed by him for that end \ 
and that, if any member elected in his abfencc, 
fhall negledt or refufe to take fuch oath, his^ 
election fhall be void f. 

The election being made, and the mi- 
nutes being figned by the prefes and clerk of 

the 

* i6to Georgii, II. cap. ii. § 1 3. I fhall here mention^ 
once for all, that, by the laft claufe of this ftatute, no 
perfon can be made liable to any incapacity, difabiiity, 
forfeiture, or penalty thereby impofed, unlefs a profecu- 
tion be commenced within one year after fuch incapacity, 
diiability, forfeiture, or penalty, (hall be incurred. 

t i6to Georgii II. c. 11. § 10, 
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the meeting, the freeholders have nothing £ur-< 
ther to do in the matter,? The reft of the buli- 
nefs, which is purely minifterial, devolves, firft 
upon the clerk of the meeting, and next up- 
on the fheriflF, whofe province it is to return 
the writ for election to the crown^office in 
chancery. The duty incumbent upon thefe 
officers, and the forfeitures and penalties im- 
pofed by the legiflature, in order to keep 
them within the bounds of that duty, and to 
prevent their abufing the powers committed 
to them, {hall be explained in the next {c£ti^ 
on. 

SECTION VIL 

4 

Of Returns by Clerks and Sheriffs^ 

TH E reprefentatives of (hires, in the par- 
liament of Scotland, received com- 
miffions dire<3:ly from the freeholders, whence 
they got the name of Commiffioners* By the 
a£t 1587, c. ii4.thefe commifTions muft 
have been fealed and fubfcribed by at leaft 
fix of the barons ; and, by a fubfequent fta- 

tute 1 597, c. 27. no barons were to be re- 
ceived 
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ceived in parliament, as commiffioners from 
fliires, without producing fuflScient commif- 
fions, figned in a full convention of the free- 
holders, and authenticated by the fubfcription 
of a great number of thofe who were prefent, 
and by the fubfcription of the clerk to the 
meeting. The eledlions are now, however, 
verified in a different manner, by the inter- 
vention of minifterial officers, over whofe 
condudl the legiflature has been particularly 
watchful. 

The meeting of the freeholders being o- 
yer, the clerk chofen by that meeting muft 
immediately return to the ftieriff the perfon 
eledled by the majority in the manner abbve 
ftated *; and, in cafe fuch clerk refufeor ne- 
gled: to return the perfon fo elected, or re- 
turn any other perfon to the fheriff, he, for 
every fuch oflFence, forfeits L. 500 fterling 
to the candidate chofen by the majority. The. 
like fine is alfo impofed upon every perfon 
who prefumes to adl as clerk, tho* not duly 

eleded, 

t 6to Anpae, c. 6. § 5* 
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cleded> and returns any other than the pcr- 
fon elefted by the majority of the freeholders.* 
At the general ele£tion I74I^thehonou^ 
able Mr HumeCambpell, and Sir John Sin- 
clair of Longformacus, were candidates for 
Berwick-fhire. Mr Hume Campbell, as the 
commiflioner laft eledtcd, proceeded to call 
the roll made up at the lad Michaelmas head- 
court. But Sir John Sinclair gave in pro- 
tefts againft elewn of the freeholders {land- 
ing upon that roll, fetting forth objedions 
againft their titles to vote, and in/ifting that 
their names (hould not be called for the choice 
of prefes and clerk. On the other hand, Mr 
Carre of Nifbet, who fupported Mr Hume 
Campbell, protefted againft the votes of fif- 
teen freeholders of Sir John Sinclair's party. 
Mr Hume Campbell called the roll for the 
choice of prefes and clerk as it ftood, without 
regarding the protefts on either fide. The 
number of voters was fixty-fix, of whom 
thirty-five voted for Sir Robert Pringle, 
and James Pringle, the perfons fet up by 

- Mr 

• 7mo Geo- 11. c i6, § ; i6to Geo. 11. c. i u §. i6, 
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Mr Hume Campbell to be prefer and clerk, 
and thirty-one for Sir John Hume of Man- 
derfton, and John Sinclair, who were fet up 
for thefe oflSces by the other party. Upon 
this a reparation happened ; each party pro- 
ceeded to enrol and ftrike off feveral freehol- 
ders, and each ele&ed a member. John 
Sinclair, the clerk eleded by the minority, 
was profecuted, by Mr Hume Campbell, be- 
fore the court of feffion, upon the ait of the 
7th George II. That court acquitted him ; 
but their judgement was reverfed in the 
houfe of lords, and he was found liable in the 
ftatutory penalty of L- 500. The defence 
for John Sinclair, which was fuftained in the 
court of feffion, was founded upon the words 
of the ftatute, by which the penalty was im- 
pofed only upon thofe perfons who (hould 
prefume to a6t as clerks, though not duly e- 
ledted, and ivilfully return to the IherifF per- 
fons not duly eleded by the major part of the 
meeting ; and Mr Sinclair endeavoured to 
excufe himfelf upon this ground, that he 
thought himfelf duly eledled clerk, and con- 
fidered the merits of the eledion to be with 

the 
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the perfon he had returned ; and therefore 
was not guilty of a nvilful falfe return. But 
to this it was held to be a fufficient anfwer 
in the houfe of lords, that, as the whole 
matter was tranfaded in Mr Sinclair's own 
prefence, and the attempts of the feparating 
freeholders were fo manifeftly illegal, that 
thefe was no room for any pretence of igno- 
rance or involuntary tranfgreffion, he had 
undoubtedly fubjeded himfelf to the penalty 
of the ftatute. 

The partiality of fherifii is in like manner 
guarded againft by ferere penalties. Upon 
produdion of a copy of the roll laft made up^ 
extraded and figned by the fheriff-clerk, and 
of the original minutes of the eledion of 
prefes and clerk, figned by the commiflioner 
laft eleded, or, in his abfence, by the fherifF- 
clerk, the fheriflF muft annex to the writ the 
return made by the clerk chofen by the ma- 
jority of the freeholders Handing upon the 
roll fo produced to him ; and, if he fail to 
annex fuch return to the writ, or annex to it 
a return made by any other perfon, pretend- 
ing to be clerk to the eledion, heforfeits L.500 

fterliog 



Of Commijftoners from Shires. 305 

fterling for every fuch ofFence to the perfon 
returned by the clerk, andchofenby the ma- 
jority of the freeholders, to be recovered in 
the fame fummary manner, with the other 
penalties or forfeitures impofed by the fta- 
tute *. 

Befides thefe forfeitures, fherifFs and clerks 
who are guilty of making falfe returns, are 
liable to be otherwife punilhed, when the 
matter is brought before the houfe of com- 
mons. In the cafe of Berwickfhire above 
mentioned, the fherifF-depute accepted of 
two diflFerent returns, one from the clerk 
chofen by the majority, and another from 
John Sinclair who was chofen by the mino- 
rity of the freeholders ; and having annexed 
both returns to the writ, the houfe of com- 
mons not only ordered the return made by 
the clerk chofen by the minority to be taken 
oflF the file, but I ike wife refolved, ' That Da- 

* vid Hume of Wedderburne, fherifF-depute 

* of the fliire of Berwick, having accepted 

* and returned to the clerk of the crown in 

U * chan- 

t i6to Geo.IL'C. 11. § 17. 
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* chancery, an indenture of return of a com<v 
^ miflioner to ferve in this parliament for 

* the (hire of Berwick, not being figned by 

* the proper cleric, has aSed arbitrarily and 
^ illegally, in defiance of the laws of the 
f land, and the privilege of this houfe, and 
f ordered, that the faid David Hume be, for 
^ his faid offence, tal;en into the cuftody of 
^ the ferjeant ?it arms attending this houfe */ 

The law does not recjuire, that the fubfe- 
quent minutes of the freeholders, after the 
jneeting is cpnftltuted by the eledion of a 
prefes and clerk, be produced to the IheriflF. 
He has no concern with the minutes of the 
election of (he member, and is bound to an- 
nex the return made by the clerk, without 
the privilege of Inquiring, whether the 
perfon fo returned was properly eledled or 
not. Though one fhould be returned to 
him who is totally difqualified, he muft an- 
nex that return, provided it be made by the 
clerk named by the majority of the free- 
holders 



♦ Jounials of the houfe pf commo^is, Martis igno di? 
Januarii, anno 1 510 Georgii idi regis, 1 741 • 
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holders (landing upon the roll laft made 
up; he \% a naere minifterial officer; he has 
no power to exereife his judgement, and 
needs only eyes and h oneity to teach him 
his duty, and enable him to fulfill it. 

Penal laws, impofing fines and punifh- 
ment upon perlous guilty of ftatutory ofFen- 
' ces, ought to be exprelfed in the cleared 
and moft unambiguoas terms,- fo as to point 
out, with the utmoft precifion, the duty of 
minifleriai officers, againft whom fuch fines 
and punifhment are levelled, in every poffi- 
blc cafe, and to remove etrery room for doubt^ 
whether or no they have been actually guil- 
ty of the oflFences which fubjedl them there- 
to. This, however, is not the cafe with the 
claufe of the ftatute of the i6th of George 
II. which is now under confideration ; and 
queftions having arifen upon it, attended 
with a good deal of nicety, and on which, it 
is believed, even lawyers have entertained 
different opinions ; I fhall give the reader a 
{hort account of one cafe that occurred only 
% few years ago. 

U 2 I have 
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I have already had occafion to mention 
part of the proceedings, at the ele&ion for 
the county of Cromarty in April 1768, and 
that Sir John Gordon, after the book in 
which the roll laft made up was inferted had 
been taken from him, to prevent his erafing 
the name of Mr Frazer of Culduthill, produ*' 
ced an extradt of it, and erafed Mr Frafer's 
name out of that extradl. Sir John then 
proceeded to call the votes f6r the choice of 
prefes and clerk from that extradt. Him- 
felf and five others voted Mr Robert M4n- 
tofli to be prefes, and George Bean to be 
clerk ; Mr Pultney and other five voted Mr 
Pultney to. be prefes, and Alexander M'Ken- 
zie the fherifF-clerk of the County to be clerk 
to the meeting; and Mr Frafer not being 
called. Sir John Gordon affumed a calling 
or decifive votC) which he gave in favour of 
Mr Mlntofla and Mr Bean; after which, he» 
in the fame charader of commiffioner laft e- 
leded, figned the minutes of their eledlion, 
and delivered them to Mr Bean. Upon this 
Sir John's party proceeded to the fteps of 
election of the member to ferve in parlia- 
ment! 
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xnent, and chofe him unanimoufly, Mr Pult- 
ney and his friends, though all called upon 
by the prefes,' except Mr Frafer, making no 
anfwer. The other party were not, howe- 
ver, idle fpeftators pf what was going on, 
nor would they acquiefce in thefe proceed- 
ings of Sir John Gordon and his friends. 
Having gone to another part of the room, 
with the fherifPs book in which the roll lafl: 

made up was inferted, and having admitted 
Mr Frafer, who likewifc voted for Mr Pult- 
ney to be prefes and Mr M*Kenzie to be 
clerk, a minute of their election was made 
up, and figned by Mr M^Kenzie, in the cha- 
racter of (herifF-clerk, and by the whole fe- 
ven freeholders in Mr Pultney's intereft ; af- 
ter which they proceeded to make- an elec» 
tion of the member to ferve in parliament, 
and unanimoufly made choice of that gen- 
tleman, neither Sir John Gordon, nor any 
of his party making any anfwer when their 
names were called. 

Both clerks made returns to theflierlfF; 
but with this difference, that Mr Bean pro- 
duced minutes of an eledion of prefes and 

U 3 clerk, 
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I have already liad occafion to ^ * 
part of the proceedings, at the el' '. 
the county of Cromarty in April 
that Sir John Gordon, after '. 
\vl;ich the roll laft made up v . 
hccn taken from him, to pr. 
the name of Mr Frazer of 
ced an extradl of it, an^; 
name out of that ex* 
proceeded to call the 
prcfes and clerk ff;./.. 
felfand five othf 



wUon, 

., and gi- 

.c whole pro- 

.1 hours, he made 
i WiHiam Pultney, 
iinfcience, the beft of 
.nd fo far as he was able 
cording to law/ 
jrdon preferred a complaint to 
called, . {ctTion. and contended. That the 
,ii no power to review or corrca 
^ ^ ^ v.vrt^np ot the commiflioner laft c- 
^^ ^\.v^ i:: callini: the roll for the choice of 
^^^ 1^ ii^? -'^''k •" That, if the commiffioner 



toih to be prcf 
clerk ; Mr Pu' . 
Pultney to b' 
zie the (her 
to the m 
called, 
or deci 



^ v« c^^clcd did wrongfully or improperly re- 

fufc 
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clerk, figned by the commiflioner laft eleCt-* 
ed; whereas the minutes produced bv Mr 
M*Kenzie were only (igned by himfelf as 
fherlfT-derk, and by the freeholders in Mr 
Pultnev^s intereft. 

Tiie fticrifF annexed to the writ the re- 
turn made by Mr M^Kenzie, giving for his 
reafon, in anfwer to a proteft taken againft 
him for Sir John Gordon, * ttiat having been 

* prefent durmg the courle of the eleOion, 

* having heard all the m'nutes read, and gi- 

* ven his utmoft attention to the whole pro- 

* ceedings therein for fixteen hours, he ma<le 

* his return in* favour of WiHiam Pultney, 

* Efq; according to conference, the beft of 
^ his judgement, and fo far as he was able 

* to conceive, according to law/ 

Sir John Gordon preferred a complaint to 
the court of feffion, and contended, That the 
fherifF had no power to review or correft 
the proceedings of the commiflioner laft e^ 
le£ted in calling the roll for the choice of 
prefes and clerk : That, if the commiflioner 
laft elected did wrongfully or improperly re- 

fulc 
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fufc the vote of a perfon ftanding upon the 
roll laft made up, he thereby fubjedied him- 
felf to the penalty impofed by the ftatute for 
fuch offence ; but the IhdrifF had no power 
to coiteft that wrong : That he was a mere 
minifterial officer, bound to annex to the 
writ the return made by the clerk chofen by 
the freeholders : That, in order to difcover 
to him the perfon fo chofen^ the law had or- 
dered the minutes of the ele£tion of prefes 
and clerk, figned by the commiflioner laft 
elefted, or, in his abfence, by the fherifF* 
clerk, to be prckiuced to him : That he was 
bound to confider thefe minutes> fo authen- 
ticated, as 3, probatio probata of th3tf2iQ,y and 
was not at liberty to betake himfelf either 
to the evidence of his own fenfes, or to any 
other evidence whatever, in contradiifiioa 
thereto : That the minutes produced by Mr 
M*Kenzie were entitled to no regard, be- 
caufe they were not figned by the commif- 
lioner laft elede^, although he was prefent 
in the room ; and that the fherifF, by refu- 
ling to annex the return made by Mr Bean, 
and by annexing the return made by Mr 

U 4 M'Kenzlc, 
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M*Kcnzie, had incurred two feveral penal* 
ties of L. 500 each. 

The fherifF, on the other hand, maintain- 
ed, That, as the law diredted him to annex 
the return made by the clerk chofen by the 
majority of the freeholders (landing upon the 
roll laft made up, he had accordingly done 
fo, Mr M'Kenzie having been chofen to that 
office by feven of thefe freeholders ; whereas 
only fix had voted for Mr Bean : That he 
was by no means bound to confider the mi- 
nutes figned by the commiffioner laft eledted 
as a probatio probata that the clerk named 
in thefe minutes had been. truly chofen by a 
majority of the freeholders (landing on the 
roll laft made up: That, if the law had 
fo intended, it would have ordered nothing 
more to be produced to him ; but; as it like- 
wife ordered the production of a copy of the 
roll laft made up, cxtraded and figned by 
thcfherifF-clerk; fo it was apparent, that the 
legiflature muft have had it in view to en- 
able him thereby to judge whether the mi- 
nutes figned by the commiffioner laft eleded 
were true or falfe, and whether the peribn 

named 
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named as clerk in thefe minutes was truly 
chofen by the majority of the freeholders 
(landing upon that roll : That, if the doc- 
trine pleaded by Sir John Gordon were to be 
liftened to, it would throw the return en- 
tirely into the hands of the commiffioner 
laft defied, which was an abfurdity the le- 
giflature never could fall into ; and that as 
he, the ftieriiF, had complete evidence be- 
fore him, both from what he himfelf faw 
paffing at the meeting, and from the minutes 
of election of prefes and clerk, figned by Mr 
M'Kenzie, and feven freeholders ftanding 
upon the roll lafl made up, that Mr 
M^Kenzie was the clerk chofen by the ma- 
jority of the freeholders ftanding upon that 
roll, he was, in the dired terms of the fta- 
tute, as well as in confcience, bound to an- 
nex the return made by that gentleman. 

This was a nice cafe. On the one hand, 
if flierifFs are bound to confider the minutes 
Agned by the commiffioner laft eleded, or, 
in his abfence, by the flierifF-clerk, as the 
only evidence from which they are to difco- 
vcr whofe return they may with fafety an- 
nex 
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nex to the writ, it is not eafy to figure a 
reafon why the roll laft made up fliould be 
ordered to be produced to them. On the o- 
ther haad^ it is plain, that the produdion of 
that roll cannot, in every cafe, have the ef- 
feft to fhow them whether the clerk named 
in the minutes figned by the commiflioner 
laft elefted, or the IherifF-clerk, was truly 
chofen by the majority ftanding upon it. 
They may, indeed, upon comparing the roll 
with the minutes, difcover whether any per- 
fon has been allowed to vote who did not ftand 
upon that roll ; but, unlefs the minutes are 
fairly and diftindly taken down, it may hap- 
pen, that they cannot learn from them whe- 
ther the perfons ftanding upon the roll, 
whofe names are not mentioned as voters in 
the ele&ion of prefes and clerk, were wrong- 
fully omitted to be called ; fuch perfons may 
have been abfent from the meeting ; they 
may have been difqualified ; or may have 
refufed to take the oath of abjuration ; and, 
unlefs fuch circumftances are mentioned in 
the minutes, the IherifF may remain in a 
ftate of uncertainty whether the perfon who 

in 
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in fa& was kgally eleded clerk had been 
chofen by a majority of the freeholders (land- 
ing upon the roll laft made up. lf» how- 
ever, the minutes are drawn up with proper 
accuracy and precifloui the ftierifF can be 
under no difiiculty of difcovering the truth. 
In the particular cafe now mentioned, the 
matter was clear from the very minutes 
figned by the commiffioner Jaft eleded; as 
it from thence appeared, that Sir John Gor- 
don had aftaally rcfufed to call one of the 
freeholders whofe name ftpod upon the roll 
lad made up, and had even erafed his name 
out of the extra£k of that roll from which 
he called the votes for the choice of prefes 
and clerk. The court of feffion, after con- 
fidering the qucflion with the utmott deli- 
beration, acquitted the ftierifF from the com- 
plaint brought againft him *^ 

The 

♦ igth November 1768, Sir John Gordon contra Rofe 
of Kilravock. In all thefe complaints, which were 
brought after the clcdion for the county of Cromarty in 
1768, reclaiming petitions were offered againft the judge- 
ments pronounced by the court of fefGon. But rhefc pc^ 
titionsy though anfwers were put in to them* were never 

advifcd; 
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The fherifF* after annexing the return 
made by the clerk, muft next return the 
writ to the erownK)flBce whence it iflued *. 
And by an aft of the Englifh parliament f, 
made perpetual by a Britifh ftatute§9 the 
clerk of the crown is ordered to enter, in a 
book kept for that purpofe, every fmgle or 
double return of any member to ferve in 
parliament that fhall come into his office, 
or into his hands, and every alteration or a- 
mendment that fhall be made by him, or hig 
deputy, in fuch returns. It is alfo thereby 
ordered, that all perfons fhall have accefs tOi 
fuch book^ to fearch and take copies there-* 
from, upon paying reafonable fees ; and that, 
if the clerk of the crown do not enter the 
returns in his book, within fix days after 
they come to his hands, or make any altera- 
tion upon them, unlcfs by order of the houfb 
of commons, or give any certificate of any 

perfon 

advifed; the two contending parties having referred all 
the qucfllons between them to the amicable determination 
of two honourable gentlemen, who, I believe, have not 
hitherto pronounced any decreet-arbitral. 

* 6to Annae, cap. 6. § 5. f ymo et 8vo WilL III. 
cap. 7. § iimo Annac, ftat. I. cap. 15. 
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perfon not returned, or wilfully negledt, or 
omit to perform his duty in the premifles, 
he ftiall, for every fuch offence, forfeit to the 
party aggrieved L. 500, to be recovered in 
any of his Majefty's courts of record at 
Weftminfter, and fhall alfo forfeit and lofe 
his office, and be for ever after incapable of 
holding it *• 

TITLE 

* The form of the IheriFs annexing the return made 
by the clerk to the writ is to be feen in the Appendix, 
No. 10. 



#' 



TITLE VI. 



Of the Eledion of the Reprcfeita- 
tives of Royal Boroughs. 



IT has been already mentioned, that the 
city of Edinburgh returned twot and 
each of the other royal boroughs one repre* 
Tentative to the Scotch parliament ; but that 
only fifteen in all are fent from the cities and 
boroughs in Scotland to the Britifli parlia- 
ment, the city of Edinburgh elefling one, 
and the other boroughs being divided into 
fourteen feveral clafles or diftrifts, each of 
which chufes a burgefs to reprefent the whole 
boroughs of which it is compofed. 

The manner of eledting thefe reprefcnta* 
tives, and the qualifications neceflary to ea* 
title them to be eledled, fliall be fully confi- 
dered. But, as the right of eledioa is lodged, 

not 
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not in the whole body of the inhabitants, 
but in the magiftrates and town-council of 
the feveral boroughs, it will be proper to 
confider, in the firft place, how thefe eledors 
come themfelves into their offices, and what 
regulations the legiflature has laid down in 
order to prevent undue influence, or to re- 
medy abufes committed in the ele£tipn of 
fuch office-bearerst 



SECTION I. 



Of the annual EleSiions of Magifrates and 
Counfellors of the Royal Boroughs in 
Scotland. 



THERE is no general rule fixing a cer- 
tain number of magiftrates or coun- 
fellors, or laying down one precife mode of 
eledion, to take place in all royal boroughs. 
Each borough has its own particular confti- 
^ution or fet, as it is commonly termed, the 

direc- 
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diredions whereof muft be literally obeyed. 
In fome, the fets have been eftabliihed by 
the convention of the royal boroughs, which 
meets once a-year in Edinburgh, and is com- 
pofed of commiffioners fent from each bo- 
rough, to treat and deliberate upon what re- 
fpeds the intereft of the body in general, or 
of any individual borough in particular. In 
others, the fets have no other authority than 
antient ufage, which, until it be varied by 
the convention, is equally binding and necef- 
fary to be followed. 

All boroughs, however, ftand upon the 
fame footing in this refpeft, that the magi- 
Urates and counfellors muft be annually e- 
lefted ; and, if the eledion does not proceed 
upon the particular day authorifed by the fet 
of a borough, no other eleftion can take 
place until a warrant for a poll is obtained 
from the king in council *• 

The firft thing done at an eledion of ma- 
giftrates and counfellors, is to read the ad of 

the 

* The nature of thefc warrants, and the procedure that 
takes place in confequence of them» wUl be afterwards 
explained* 
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ihe 2d of George II. cap. 24. ; after whick 
the eledors take the oaths to government, 
and go through the feveral fteps of eleftioA 
in the terms of the fet of the borough. 

In political difputes, it is but too commott 
to ref )rt to meafures which cannot be eafiljr 
juftified, and to fall upon devices to elude 
what is underftood to be the common law of 
the land, when it interferes with the ambi-^ 
tious views of individuals, who find that 
they cannot carry their point by conforming 
to its didlates. The legiflature has, therefore^ 
found it neceiTary to make particular enact- 
ments, to prevent abufes of that kind. 

Amongft other devices, it was not uncom- 
mon for the minority to feparate from th6 
majority, at the annual election of magi- 
ftrates and counfellors, and for each party 

to make a feparate eledion. This produced 
two fets of magiflrates and counfellors in tht 
fame borough^ and frequently oqcafioned 
commiffions to be given to two diflFerent 
perfons, as commiffioners for eleding a bur- 
gefs to reprefent the diftridt in parliament. 
To prevent this evil in time to come, it wai 

X declared, 
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declared, by the ad of the 7th of George IL 
c. 16. § 6. that every eleiflion to be made 
by any magiftrates or counfellors, in oppofi- 

tion to the majority, fliould be, ipfo faflo^ 
void, and that every magiftrate or counfellor 
who concurred therein fliould forfeit L. loq 
fterling to the magiftrates and counfellors 
from whom they fo feparated, to be recover- 
ed by a fummary complaint before the court 
of feffion, upon fifteen days notice. By the 

a£t of the i6th George II. cap. 11. it was 
more particularly enaded, * That at the anr 

* nual eledlion of magiftrates and counfellors, 

* and in all the proceedings previous to the 
^ election of the magiftrates and counfellors, 
^ for the fucceeding year, it fhall not be law^ 

* ful for the minority of any meeting for elec- 

* tion, either of magiftrates, or counfellors, 

* or deacons, or other perfons, who, by the 

* conftitutionof the refpedive boroughs, may 

* have a vote in the eledion of magiftrates 

* or counfellors, to feparate from the majo- 
^ rity of thofe having a right to ad by the 

* conftitution of the borough, at fuch meet- 

* ings, upon any pretext whatfpgver> nor to 

^make 
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^ make any feparate eledion of magiftrates, 

* counfellors, or eledtors ; but the minority 

* fhall, in all cafes, fubmit to the cleftion made 

* by the majority in all points of the el edion ; 

* and, if any perfon, eleded by the minority 

* of any fiich meeting (hall prefume to vote 

* in the eledlion of magiftrates, or ccunfcl- 

* lors, or in any other ftep of the eleftlon, he 

* fhall forfeit the fum of L. 1 00 to any one 

* of the majority of fuch meeting, to be reco- 

* vered by way of fummary complaint be?- 

* fore the court, upon thirty days notice.' 

The ftatute laft mentioned likewife pro- 
vides, that no perfon, eleded by a minority, 
fhall, upon any pretence, prefume to adl as 
a magiflrate or counfellor ; and that every 
perfon offending in that refpedt fhall forfeit 
L. 100 fterling, to be recovered in the fame 
fummary manner, by any of the magiftrates 
or counfellors eleded by the majority, who • 
fhall fue for the fame. 

Thefe ftatutory regulations were, however, 
only introduced, to prevent the evil ariling 
from double eledions, and were nowiie in- 
tended to fecure fuccefs to the majority, when 

X 2 their 
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their proceedings were illegal or unconftitu- 
tional. On the contrary, it was exprefely e- 
naded by thefirft mentioned adl, that it fhould 
be lawful to any magiftrate or qounfellor of a 
borough, who apprehended any wrong to have 
been done at an annual eledion, to bring his 
adtion before the court of feffion, at any time 
within the fpace of eight weeks, for the redli- 
fication of fuch abufe, or for the total void-^ 
ance of the eledion, if illegal ; but this fta- 
tute not being found fufficient, in refpedl 
that it only authorifed a magiftrate or coun« 
fellor to bring fuch adion, a more eflFediu- 
al remedy was introduced by the other a£k 
of the i6thof the fame king, which> in fo 
many words, enads : ' That it fhall, and 

* may be lawful to and for any conftituent 

* member at any meeting for eledion of ma- 

* giftrates or counfellors, or of any meeting 

* previous to that for the eledion of magi- 

* ftrates or counfellors refpedively, who Ihall 

* apprehend any wrong to have been done 

* by the majority of fuch meeting, to apply 

* to the faid court of feflion, by a fummary 

* comprint for rectifying fuch abufe, or for 

^making 
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* making void the whole eleSionmadebythc 

* majority ; or for declaring and afcertaining 
^ the election made by the minority * ; fo as 

* fuch complaint be prefented to the faid 

* court of feflion within two calendar months 

* after the annual eledion of the magiftrates 

* and counfellors, and the faid court fhall 

* thereupon grant warrant for fummcning the 

* magiftrates and counfellors^ eleded by the 

* majority, upon thirty days notice, and (hall 

* hear and determine the faid complaint fum- 

* marly, without abiding the courfe of any 

* roll ; and fhall allow to the party, who 

* (hall prevail, their full cofts of fuit f*' 

X 3 This 

* There is here an inaccurracy of expreffion, which 
eu^t of all things to be avoided in (iatatory regulations. 
To talk of afcertaining or declaring the ele^ion made hj 
the minority, feems inconfiftent with the former part of 
the ftatute, which exprefsly forbids the minority to make 
nny election, and injoins them under fevere {)ena]ties to 
fubmit in all things to the majority. The intention of the 
legiflature would have been more clearly exprefled, had 
this part of the claufe run thus : * Or, for declaring and 
* afcertaining the perfons voted for by the minority, to 
' be the perfons legally elefted.' 

+ i6toGeo. II. c- II. § 34* 
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This ftatute limits the time for giving ia 
a complaint to two calendar months. What 
then is to be done, if the court of feflion do 
not fit till thefc two calendar months be ex- 
pired ? This can rarely occur ; but it ac- 
tually happened in the year 1765. The 
annual election of the borough of Pitten- 
weem was held that year upon the loth of 
September, The court of feffion not meet- 
ing till Tuefday the 1 2th of November, it 
was impoffible that, taking the words in a 
ftrift literal fenfe, a ccTmplaint could be pre- 
fented before the lapfe of two calendar 
months. To remove this feeming block in 
the way, the perfons who were diflatisfied 
with the proceedings at the eledion lodged 
their complaint with one of the clerks upon 
Saturday the 9th of November, and put 
printed copies into the judges boxes that 
fame day. And, although it was keenly 
urged, that no complaint could poffibly be 
prefcnted, when the court neither was, nor 
could be fitting, that objection was over- 
ruled. 
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ruled *. Had the election happened a few 
days fooner, fo as the two calendar months 
had expired before the Saturday^ which was 
the day for putting thofe petitions into the 
boxes that were to be moved in court at theif 
firft diet, no complaint would probably have 
been received. The law is not, however, 
altogether defedive on that account. The 
mode of fummary complaint is introduced 
in favour of thofe who apprehend a wrong 
to have been committed, but does not pre- 
vent them from feeking redrefs in the way 
of an ordinary adtion of redudtion. 

When a complaint, or even an aftion of 
redudion, is brought by a minority, for the 
purpofe of fetting afide an eledlion, all the 
magiftrates and counfellors muft be made 
parties ; and the omitting any one of them 
16 fatal f. . Nay, a mifnomer has been held 
fufiicient to caft a complaint, although the 

X 4 counfellor 

♦ 14th December 176;, Peter RamAiy; and- others, 
goTitra Thomas Martin, and others. This judgement was 
affirmed by the houfe of lords, 7th February 1 766. 

f Sec 1 8th February 1755, Henry Gillies, and others, 
gontra Allan Waugh, and others. 
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^CMMifeHor to whom it applied wa? fo de^ 
i[cribed, that ther^ could be no doubt of hi§ 
\)eing the perfon meant to be called. Ot 
this aa iaftance occurred in a complaint for 
letting afide the eledion of magiftrates and 
counfellors of the borough of Anftruther«« 
fafter in 1765. The minority, in their 
complaint} ecroneouffy prayed for a warrant 
tso ferv? itji amongft others, againft * Thomas 
^ Brown: wright there, and one of the pre* 
* tend!ed coirofelbrs of the (aid borough for 
^ the prefent year j^ whereas this counsellor '« 
name was, nol Thomas, but Gco^e. Thi^- 
Uiiftake was difcovered tefore the complaint 
was fei^edt upofa him, and both the cc^ o# 
citajtioD given to himi, and the execution re- 
turned by the meflenger, bore, that he had 
b^een ernoaeoufly named ' Thomas' in the 
oDrnplaint, and in the warrant fof fervice : 
It was, however, oSjeded, That, as there wat 
no warrant to cite George Brown, he had 
been called into court without authority; 
and, therefore, was not bound to anfwer. 

The 
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The court fuftained the objedion, and dif- 
miHed the complaint *. 

The ftatUte authorifcs complaints to be 
brought by any conftituent member at the 
meeting. Thefe words feem to exclude thofe 
who did not attend the meeting from the 
privilege of complaining: But the court of 
fefTion fuflained a complaint againd the e-* 
ledion of the magiftrates and counfcllors of 
St Andrew^s, in the year 1 745, although 
the complainers were not prefent, and held 
it to be a fufficient title that they were con- 
fiituent members of the council t« 

The flatute only authorifes a fumraary 
complaint on account of wrongs done at an 
annual ele<flion. The eledlions which may 
take place during the courfe of the fubfe- 
quent year, by filling up vacant places, can- 
not therefore be the fubjedt oS fuch com-* 
plaint X^ 

The 

♦ JamiaTy t76(?, Alexander Young, and others, 

contra Andrew Johndon, and others, 

t 4th June 1 747, Coumellcrs of St Andrew's contra tht 
Magiftrates. 

X 2i*th Februarf 1754., Andrew Glais, and others, 
comtra the Magiiiratcs of St Andrew's. 
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The wrongs or abufes that may give rife 
to complaints, under the authority of thi 
ftatute of the i6th of George II. are bf va- 
rious forts ; and it muft depend upon the 
particular natuf e of fuch abufes, and the in- 
" fluence they may have had, whether they 
will have the efFefk to operate a total reduc- 
tion of the election, or only to fet afide cer- 
tain fteps thereof. 

Elections of all kinds ought to be fred. 
Whatever, therefore^ deprives an eId<3:or of 
the freedom of his voice is an abufe. Force, 
or violence, is of courfe a good ground of 
complaint : And it was accordingly found, in 
the cafe of the magiftrates and town-council 
of Inverkeithing, that the votes of certain 
deacons, given at tlie ftair-foot of the 
court-room, ought to be reckoned in the 
fame manner as if they had been given in 
council, thefe deacons being forcibly debar- 
red from entering the court-room *. And, 
in a later cafe from the fame borough, where 

force 

♦ 29th January 1 745, Mr John Cunningham, and o- 
tihers, contra Sir Robert Hcnderfon, and others. 
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force was proved to have been ufed upon 
the part of the majority, it was held to be 
fufficient to annul the election made by 
them *. Threats may no doubt have 
the fame effedt, provided they be of fuch a 
nature as to give a juft ground of fear ; for 
then they are equivalent to force/ The 
waylaying of elediors, and the enticing them, 
by drinking or otherwife, to keep away from 
the eledion, is likewife a juft ground of 
complaint ; but the moft common of all is 
bribery, vtrhich, however much the legifla- 
ture has endeavoured to prevent it, is but 
too often pradtifed, to the imminent corrup- 
tion and deftrudion of the morals of a great 
part of the body of the people. 

To mention all the different complaints 
which have been brought upon the head of 
bribery, and to ftate the particular circum- 
ftances with which each cafe was attended, 
would fill a large volume. I fhall therefore 
only offer a few obfervations, and lay down 
fonje general principles, leaving the reader 

to 

* nth March 1761, Captain Haldane, and othcrs> 
gwtra Admiral HolburD> and others. 
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to confult the particular cafes that have been 
determiiled> and to form his opinion^ how fiu* 
the proof brought ia fuch cafes was fufficient 
to juftify the judgements they received^ 

Bribery is pradtifed in many Ihapes^ but 
may notwithftanding be properly enough re- 
duced to two different kinds> viz. money 
given, or other good offices done or promifed 
for the behoof of a corporation in genent, 
or given or promifed to the electors in par- 
ticular. 

Of the former there have been fun- 
dry inftances. Money has been given for 
the purchafe of a town-clock, for ere£dng 
public edifices, or for paying the debts due 
by a borough ; and even promifes of that 
kind, though they never were performed^ 
have been held fufficient to reduce an e- 
ledion. I fhall mention two remarkable 
cafes. 

Upon the death of the late Sir Hary Er- 
fkine, who reprefented the boroughs of 
Pittenweem, Anflruther-Eafter, Anftrutljer- 
Wefter, Crail, and Killrenny, feveral candi- 
dates appeared, but they all foon quitted the 

field, 



Of Reprcfentatives of Boroughs. 333 

field, except two, Sir John Anftruther of An- 
ftruther, and Mr Robert Alexander mer- 
chant in Edinburgh. It was of the utmoft 
confequence to both candidates, to get a fet 
of magiib^ates and counfellors chofen at the 
annual election in September 1 765, in whom 
they could confide. Sir John Anftruther*8 
intereft prevailed in the boroughs of Anftru- 
ther-Eafter and Crail; but Mr Alexander 
was fuccefsful in the other three borough* 
of Anftruther-Weftcr, Kilrenny, andPitten- 
weem. Each party accufed the other of ha- 
ving had recourfc to bribery and corruption, 
and complaints were accordingly preferred 
to the court of feffion, for fettiiig afide the 
eled:ion of magiftrates and counfellors made 
in each of the five boroughs. 

In the complaint refpedling the borough 
of Pittenweem, no proof was brought of 
bribes given to individuals ; but it appeared 
to the court, that, before the Michaelma3 e- 
ledion, a bargain or agreement had been en** 
tered into with a leading man in the magi- 
ftracy, in behalf of the corporation, where- 
by the town's debt was to be paid, provided 

the 
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the town-council would ele£t a commiflion-^ 
jcr or delegate to vote for Mr Alexander; 
and, although it was ftrongly maintained 
from the proof, that this bargain was only 
to hold in the event of the council's being 
unanimous, and that the oath of bribery in- 
troduced by the adl of the 2d of George IL 
fliould not be put at the eledbion of the com- 
miffioner ; that the council were not unani- 
mous ; that the oath of bribery was put at 
that eledion ; and that the town's debt had 
not been paid ; the court found, * That the 

* eledion of magiftrates and counfellors of 

* the borough of Pittenweem, made on the 

* loth day of September 1 765, was brought 

* about by the means of bribery and corrup- 

* tion ; and therefore found the lame void 

* and null, and reduced, decerned, and de- 

* clared accordingly *.' It was held a fuflS- 
cient anfwer to the defence, that the delay 
of performing the agreement by paying the 
town's debt, was owing to the impending 

bribery- 

* 28th January 1767, Peter Ramfay and ol\zvs contra 
Thomas Martin and others. This judgement v/as affirm- 
ed in the houfe of lords, 27th March 1767. 
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tribery-oath ; that the treaty had operate^ 
9S efFedtually as if it had been ad:ually coiiit 
pleated ; and that, although it was given out 
that the bargain was at an end, in order to 
make way for the taking of that oath, it 
was ftill underftood and believed by the ma- 
giftrates and counfellors, that the agreement 
would be fulfilled. 

The other cafe happened foon after. Two 
candidates having ftarted for the borough^ 
of Haddington, Jedburgh, Dunbar, Lauder, 

and North-Berwick, at the general eledioa 
in 1768, it was of the utmoft confequence 
to fecure an intereft in Jedburgh, whofe turn 
it was to be the prefiding borough, and of 
courfe to have the calling or decifive voice, 
in cafe of an equality. With that view the 
brother of one of the candidates, who feems 
to have fuppofed, that there was nothing 
criminal in making a prefent to the corpo- 
]ration in general, if he abftained from bri- 
bing individuals, did, upon the 6th of No- 
vember 1 766, grant two federal acceptances, 
one for L. 1250 for the ufe and behoof of 

th^ 
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« 

the town, and another for L, 250 for the ufe 
and behoof of the trades of that town. Thefe 
acceptances were made payable to two of the 
then magiftrates of the borough, who, upon 
receiving them, granted an obligation, im- 
porting, that, if the borough did not give iti 
vote, at the enfuing general eleftion for Cap- 
tain Maitland, the brother of the accepter, 
they fhould be returned ; and, of the fame 
date, an ad of council pafled, and was en- 
. tered in the council-books of the following 
tenor : ' Which day, we the mzgittrztc$ 

* and. council of the borough of Jedburgh 

* fubfcribing, being fully in council aflembled, 

* and taking into our confideration, that fo- 

* veral candidates ha 'e ofFv-red th'^mfelves to 

* reprcfent ourdidridoi boroughs next par- 

* liament, and we having a fpccial regard for 
' the Honourable Captain John Maitlard, 

* who has fuffered in the fervice of his coun- 

* try, and has offered himfelf as a candidate; 

* we do hereby unanimoufly declare, that 

* we are refolved to fupport him with our 
' intereft, at next general eledion, as we judge 

* him a proper perfon to reprefent our diftrid 

•of 
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*.of boroughs in Parliament ; and we have 

• ordered our clerk to give him an extrad of 

* this our refolution accordingly.' 

Soon after this, and upon receiving advice • 
that the tranfadlion was illegal, the bills were 
delivered up to the accepter, and the obliga- 
tion which had been granted by the two ma- 
giftrates, when they received them, was re-: 
ftored. This notwithftanding, a complaint" 
was preferred for fetting afide the fubfequent 
eledion of magiftrates and counfellors, which 
took place at Michaelmas 1 767. This com- 
plaint was founded upon the tranfadion with 
regard to the bills ; and although it was plead- 
ed, imoj That fuch tranfadiion had no rela*- 
tion whatever to the eledion of magiftrates. 
and counfellors, and only refpeded the vote, 
of the borough at the eledion of the member 
to ferve in parliament ; And, 2do^ That it had. 
been done away immediately upon its being 
difcovered that it was illegal ; the court 
fuflained the complaint, and, upon a proof, 
reduced the elcdion '*'. 

Y This 

• ixth March 1768, James Alexander, and others, c^/;- 
tra Thomas Winternip, and others. • 
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This mode of bribery, by giving ot pr6^ 
mifing fomething to a corporation in general, 
muft always opferate a total redu^ion 6f the 
eledion. The fame muft likewifc happen^ 
when a majority of the eledors* are bribed. 
But what will be the confequence, if otAy * 
few individuals are bribed, and a majority of 
uncorrupted eledors join with them in vo- 
ting for the fame magiftrates and counfellors f 
In fuch a cafe, it cannot be faid that the e* 
ledlion has been brought about by undue in* 
fluence. It would, therefore, feem hard to 
depriye thofe of their freehdd>who had a£k<« 

ed honafide^ or to disfranchife the borough 
on account of the tranfgreflioh erf a few of 
the former councik It is highly juft and 
reafonable to lay afide the votes of the cor- 
rupted, both bribers and bribed. But, if 
there ftill remain a majority of found votes 
in favour of the eledlion, it ought not, in ju- 
ftice, to be afFeded by their offences. This 
point occurred in the cafe of Brichen in t 726. 
In the eledion of new counfellors for the en- 
fuing year, the votes ftood, fix to four. One 
«f the fix immediately acknowledged that 

he 
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lie hid been bribed by one of the perfons c- 
lededi and that an obligation had been takea 
from him to vote accordingly* Upon this 
ground^ the minority infifted in a total r&- 
dudion of tlie eledlion, as brought about by 
bribery and corruption ; but the court con- 
fined the challenge within proper bounds, 
and only * found bribery relevant to annul 
* the votes of the'bribers and bribed *.^ The 
fame principle was affumed, in determining 
a complaint brought againft the eledion of 
the magiftrates and counfellors of the borough 
of Killrenny, made in 1765 f. 

But, if the magiftrates eleded by the ma- 
jority are liable to be fet afide on account of 
bribery, the whole eledion muft in all events 
fall to the ground, becaufe there can be no 
council without a magiftracy. In the cafe of 
Inverkeithing, determined in 1 76 1, the confti- 
tuent members in the firft ftepof eledion were 
twenty-five, of whom, fourteen voted on the • 

Y 2 ' fide 

* r4th January 1 717. 

t January 1 767, David Fowlcf and Jamci 

Miller iontra Andrew Baxter^ and othe?s. 
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fide of Admiral Holburn's party, and elcvcil 
on the fide of Captain Haldane. The latter 
challenged the eledion made by the former^ 
on the heads of force and bribery ; and, at 
the fame time, inftfled, that the perfons vo- 
ted for by themfelves (houtd be declared legal-* 
ly elected. The force being proved, and 
bribery brought home to a few, the eledioa 
made by the majority was totally fet afidc ; 
but, as the minority had voted Captain Hal"" 
dane, who was proved guilty of bribing, to 
be provoft, and two perfons to be bailies who 
had been adually bribed, they were held to 
be thereby difqualified ; apd> of courfe, the 
election made by the minority could not be 
declared *. 

It has been maintained, that a bribe gi- 
ven to a wife to prevail with her hufband to 
vote in a certain way, (hould be fuflScient to 
fet afide the hufband 's vote, although he 
was totally ignorant of the bribe given to her. 
But this feems unjuft. The perfbn who gave 

the 

♦ nth March I76f, Captain Robert Haldane» and «- 
thcrs, contra Admiral Francis Holburn, and others^ 
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the bribe will, no doubt, be difqualified ; but 
k would be hard to forfeit the hufband's 
right, on account of the offence of his wifct 
to which he had no acceflion. 

We have feen that, by the ftatute of the 2d 
of George II. c. 24. certain penalties and dif- 
abilities are impofed, not only upo^nthofe who 
receive or take money, but even upon thofe 
who afk it for their votes, in eledions of 
members of parliament. Hence it has 
been queftioned, Whether thofe who afk 
money for their vote in the annual elec- 
tion of magiflrates and counfellors, but do 
not receive it, ought to be fet afide ? But, 
although a perfon, by afking, difcovers a cor- 
rupt inclination, and may therefore be a pro^ 
per obje£l of punifbment upon convidlion, 
ftill he cannot be faid to be aftually corrupt- 
ed, unlefs he receive ; and, although he vote 
for the perfon from whom he afked, it can- 
not be fai4 that he did fo from undue influ- 
ence, after meeting with a refufal. Befides, as 
all penal laws ought to be moft flridly inter- 
preted, fo the flatute now in queftion relates 
pnly to the eledions of members of parlia- 

Y 3 ment, 
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meat, or of commiflioners for chuftng bur« 
gefles, but not to the eledions of magiftrates 
and counfellors of boroughs ; and, even in 
the oath which this very ftatute requires to 
be taken by voters at ele&ions of members 
of parliament, no maition is made of aiking. 
Neither is there a fmgle word rel^ivf to 
afking, in the oath introduced by the a£k of 
the 1 6th of George IL which' includes the 
cafe of money, or promifes given for the 
benefit of a borough, as well as money gi- 
ven, or promifes made, to particular dec* 
tors *• 

It 

* I deliver tHefe obiervationsy howereTt with much 
diffidence ; becaufe I have been informedy that a great 
judge exprefTed different fentiments upon thepoint in a que« 
(lion relative to the redu^ion of' an eledion of magiftrates 
and counfellors, a few years ago. If» indeed, anycircnm- 
ftances appear, flrom which it may be gathered, that dbe 
refufal was only made, in order to guard againft an ob- 
jedion, and that the afker truiled to the honour of the 
candidate, and expeded that his requeft would dill be com- 
plied with, the cafe is diflferent from that which I meaned 
to (late. There he ads under an undue influence ; and, 
on that account, his vote may, perhaps with jufticc, be 
fet afide, 
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It has^ been often fet up as a defencq a- 
gainft complaints for reducing eledions 
m4de by a corrupt majority, that the com- 
plainers were barred from infifting perfonali 
€xcepti(me% by being themfelves equally guil- 
ty of corruption. A defence of that for; 
opjght not, however, to be fuftained. The 
Jaw allows any cooftituent member of the 
meeting to complain ; the complaint mud, 
therefore, proceed, and the eledion, if the 
fruit of bribery, muft be fet afide. But the 
eledion made by the complainers will not in 
that cafe be declared. 

It has been made a queftion, Whether a- 
ny of thofe who are called as defenders to a 
complaint for reducing an ele<flion of magi- 
firates and counfellors, can be brought as 
witnefles upon the part of the complainers ? 
and the court of feffion has frequently found, 
that they may be called^ and muft give evi- 
dence, with regard to what they know of o- 
thers ; but that they are not obliged to an- 
fwer to what may infer turpitude againft 
themfelves. 

Y 4 When 
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When an eleftioh of magiftrates and coun- 
fellors is reduced, or, by reafon of diftur- 
bances in the country, or fome other caufe^ 
could not be made at the ufual time, no new 
elediion can take place till the king grant a 
t\rarrant for that purpofe. Thefe warrants 
are of different kinds, according to his Ma- 
jcfty's pleafure at the time. Sometimes the 
burgefles in general are allowed a poll-elec- 
tion j at other times, the magiftrates and 
counfellors of the former year are appointed 
to name the new magiftracy and council j 
and, in the c^fe of the town of Perth, in 
J 716, the po\?ver of nomination was com- 
mitted to the former magiftrates alone, with^ 
out the concurrence of the council. 

In 1 745, there wa§ no election of magi- 
ftrates and counfellors made in the borough 
of Montrofe, the rebels being then in pof- 
feffion of that part of the country. Upon the 
1 6th of June 1746, a warrant was granted 
by his late Majcfty in council, ordering the 

magiftrates and counfellors for the former 

* 

year to proceed, on the loth of July, to the 
f ledion of others, in the fame manner they 

pught 
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ought to have done, if they had not been 
prevented by the rebellion, and appointing 
the perfons fo elected to ferve till the ordi- 
nary time of the annual eledlion. Before 
the diet of ele<Sion came, three of the coun- 
cil were apprehended on fufpicion of trea-^ 
fonable pradlices, and committed to the to!- 
booth of Perth, in virtue of a warrant iflued 
by the late Duke of Cumberland ; and, by 
their abfence, the party which otherwife 
would have been the minority carried the 
eledlion. This appeared from the declara- 
tions of the imprifoned counfellors, which 
were produced at the eleiSion ; and a com- 
plaint having been preferred to the court of 
feffion, fetting forth, that the warrant for 
imprifonment had been impetrated upon a 
falfe information, fraudulently exhibited to 
his Royal Highnefs, in order that thefe three 
eleftors might be detained from the meet- 
ing, and therefore praying, that the eledlion 
made by the majority Ihould be reduced, 
and the eledlion made by the complainers 
fhould be declared ; an objedlion was mo- 
ved to the jurifdidlion of the court ; and it 

was 
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was [beaded, That^ as the eledion had beq^ 
made in virtue of ^ warrant from the king 
in council) its validity was not cognofcible in 
any court of law. In anfwering this objcc* 
tion, it was admitted, that, when the kiog 
appoints a poll-ele<flion, and names coxp- 
miffioners to take the poll, and to make a 
report to his Majefty in council, the (ourtf 
of law cannot interfere \ but it was pleaded^ 
that the cafe was very differentf when his 
JViajeily fimply authorifed ^e former coun* 
cil to chufe a new council, th^t being in ef- 
f^Qi only a prorogation of the diet of elec- 
tion. This diftint^tion was approved of by the 
bench, where it was obferved, that, in the 
particular cafe then before the court, the old 
council were not made judges, but eledors, 
which entirely diftinguiflied it from that of 
a poU-eledion, where certain perfons are ap» 
pointed commifEoners, to take the votes of 
thofe who claim to poll, and to judge how 
far fuch perfons have a right to vote, in 
terms of the warrant. It was likewife, in 
in this cafe, objedled, that fummary com- 
plaints were only competent againft annual 

eledlioos; 
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dedions ; but to this it waa held as a fuffi*- 
cient anfwery that the meaning of the term 
^ annual elediout* is the election made for 
fuch and fuch a year, though not made at 
the ordinary time *. 

When a warrant is granted for a poll- 
eledUon, it is generally diredied to the fhe* 
riflF of the county within which the borough 
lies, and to the iheriffs of the twp neigh^ 
bouring counties t« 



SECTION. IL 

Of the Manner ef fk£iing the Reprefentatwes 
if the Bortm^bs. 

EACH ftierifF to whom a writ is iflued 
muft, immediately upon its coming to 
his hands, indorfe upon the back of it the 

day 

* 17th February 1747* James Coutv, and others^ ^/r/nt 
David Doigy and others, 

f The reader will fiboda copy of the warrant for a poll? 
4e^on, in ^ borough of Anftnithcr-Wefter, in the Aj^ 
pendizy Na 11. 
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day he receives it ; and, within four days 
after, muft make out a precept to each bo- 
rough within his jurifdidion, reciting the 
contents and date of the writ, and command- 
ing each of them to eledt a commiflioner, 
and to order fuch commiflioner to meet at 
the prefiding borough of the diftridl (which 
mull be named in the precept} upon the thir- 
tieth day after the teft of the writ, or the 
next day, if it fall upon a Sunday, for the 
purpofe of chufing a burgefs to ferve in par- 
liament. The fherifF muft likewife caufc 
thefe precepts to be delivered within the four 
days to the chief magiftrates refiding in the 
boroughs for the time ; and, if he negledl 
his duty in thefe particulars, he, for every 
offence, forfeits L. 100 Sterling, to any ma- 
giftrate of the borough, whofe precept has 
not been timeoufly delivered, who ftiall fue . 
for the lame *. 

The magiftrate to whom the precept is 
delivered muft, in like manner, indorfe upon 

within 

♦ i6to Annae, cap. 6. § 5. 7tno Geo. 11. cap. 16. § 5, 
Sio Geo. II. cap. 11. § 40, A Forpi of the flienflf*s pre 
cept is Co be found in the Appendizt No. la. 
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its back the day it came to his hands, and^ 
within two days after, muft call a meeting 
of the council of the borough, by giving 
notice perfonally, or leaving notice at the 
dwelling houfe of every counfellor then re- 
iiding within it f* And, in cafe he neglect 
to do fo, he, for every oflFence, forfeits L. 1 0O5 
to any magiftrate or counfellor of the bo- 
rough who (hall fue for the fame J. 

The council being thus called, appoint a 
peremptory day for the election of a com- 
miffioner to go to the prefiding borough of 
tlie diftridl, to chufe a burgefs to ferve in 
parliament. Two free days muft, however, 
intervene, between the meeting of council 
which appoints the day for eleding the 
commiflioner, and the day on which fuch e- 
ledion is to be made §. 

The council being met upon the day ap- 
pointed, the precept is produced and readj 
after which the adl of the 2d of George II. 

is 

f 7mo Geo. II. cap. i6. § 5. i6to Geo, 11. cap. 11. 

:( i6toGeo. II. cap.i].§42. 
^ ]6to Geo. IL cap. 1 1. ^ 42 . 
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is likewife pitUidty^ read. Hie magifbatei 
and counfeflofs next qualify lo govemment, 
by taking arid fubferibing the oath of alle^ 
giance, and fubfcribing the afiiirance, and 
by taking and fubfcribing the oath of at^ 
ration, if put by any member of the meet^ 
ing. 

This being done, the clerk of the borough 
takes the following oath, which is admini- 
ftered to him by any of the magiftrates, or, 
in their abfence, by any two of the council: 

* I A. B. do folemnly fweaf , That I have not, 

* diredly or indiredWy, by Way of loan, or o- 

* ther device whatfoever, received any fum or 
^ fums of money, office, place, or employ-* 
^ ment, gratuity or reward, or any bond, 

* bill, or note, or any promife of any fum or 

* fums of money, office, place, employment, 

* or gratuity whatfoever, either by myfelf, 

* or any other to my ufe, or benefit, ot ad- 

* vantage, to make out any commiffion for 

* commiffi^oner for chufing a burgefs ; and 
^ that I will duly make out a commiffion to 

* the commiffioner who (hall be chofen by a 

* majority of the town-council affembled, 

^ and 
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^ and to no other perfon. So help me 
•God** 

The following oith muft likewife be ta- 
ken, hy evety toember of the meeting, if re- 
quired by any one member prefent. * I A, 

* B. do folemnly fwear, that I have not, di*' 

* refitly or indire^Sly, by way of loan or o- 

* ther device whatfoever, received any fum^ 

* or fums of money, office, place, employ-^ 

* metit, gratuity, or reward, or any bond, 

* bill, of note, or any promife of any fum or 

* fuihft of money, c^ce, pbce, employment, 

* or gratuity whatfoever, either for myfelf, 

* or any other to my ufe, or benefit, or ad- 

* vantage, or to the ufe, benefit, or advan- 

* tage of the city or borough of which I am 

* a magiftrate, counfellor, or burgefs, in or- 
^ der to give my vote at this eledtion. So 

* help me God f^^' 

Thefe preparatory fteps being over, the 
magiftrates and counfelbrs prefent give their 
votes; and thefe votes being feverally mark- 
ed by the ckrk, the minutes conclude, by the 

council 

• 16 to Gcorgii II. cap. 1 1. § 35^ 
^ 1610 Ceorgii XL cap. ii. § ^4 
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council finding the perfon, in whbfc favour 
the majority ftands, to be their commifiioner^ 
and by ordering the clerk to draw up a com- 
mifiion to fuch perfon, and to fign it* and 
to affix to it the common feal of the bo- 
rough *. 

The legiflature has found it neceffiuy to 
guard againfl abufes in the clerks of the 
royal boroughs, not only by oaths, but by 
the terror of fevere penalties. It is according- 
ly provided, by the aft of the 1 6th of George 
II. that, if the common clerk of any borough 
jQiall negled, or refufe, duly to make out and 
fign a commiffion to the commifTioner e- 
lefted by the majority, and affix thereto the 
feal of the borough, or fliall make out and 
fign a commiffion to any other perfon, or 
affix the common feal of the borough there- 
to, he fhall, for every fuch offence, forfeit 
L. 500 Sterling to the commiffioner eledted 
by the majority, and fhall alfo fuffer impri- 
fonment for the fpace of fix calendar months, 
and be for ever after difabled to hold or en- 
joy 

* A form of a commiffion is in the Appendix, No. it. 
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joy the oflSce of common clerk of the bo- 
rough, as effeiSually as if he were naturally 
dead *. 

This ftatute alfo impofes the like penalty 
upon every perfon, other than the common 
.clerk of the borough, who takes it upon him 
tQ adl as fuch, in the election of a commit- 
lioner to chufe a burgefs to ferve in parlia- 
tnent, and makes out and figns, or affixes 
the feal of the borough to a commiffion in 
favour of any other perfon than the com- 
miilioner appointed by the majority f. This 
penalty is likewife given to the commiflion- 
er elected by the majority ; but, if the com- 
miffion be made out to him, though figned 
by another perfon than the clerk of the bo- 
rough, the penalty will not be incurred, 
though^ as fhall be (hown immediately, fuch 
commiffion may with propriety be objeded 
to at the election. of the burgefs to ferve in 
parliament; 

It is not neceflary that the commiffioncr 
be a refident, or a trafficking merchant with- 

Z in 

* l6to Georgii II. cap. i r. (^ 30. + Id. iUil. 
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in the borough, or that he be in pofleffioo 
of any burgage-Iands or houfes holding of 
k ; nor need any fuch qualifications be in- 
grofled in the commiffion *• 

The commifl^ners from the feveral bo- 
roughs of the diftri£t meet together upon the 
thirtieth day after the teft erf the writ, in the 
town-houfe of the prefiding borough, be- 
twixt eleven and twelve before noon, and, 
after produdlion of the precepts from the flic- 
riffs, and reading the a<St of the 2d of George 
II. the commiffioner from the prefiding bo* 
rough adminiflers the oaths to government 
to the common clerk of that borough, who 
ads as clerk to the meeting, and makes the 
return to the fherifF. The clerk next takes the 
following oath : ' I A. B. dofolemnly fwear^ 

* That I have not, diredly or indiredily, by 

* way of loan, or other device whatfoever> 

* received any fura or fums of money, office, 

* place, employment, gratuity, or reward, or 

* any bond, bill, or note, or any promife of 
^ any fmn or fums of money, office, place, 

' employment^ 

* i6toG€orgii II. cap. II. §24). 



«' 
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* employment) or gratuity whatfoever, ei- 

* ther by myfelf, or any other to my ufe, 
^ or benefit, or advantage, to make any re- 

* turn at this elefkion of a member to ferve 
^ in parliament ; and that I will return to the 

* fheriflF or fteward the perfon eled:ed by thd 

* major part of the commiffioners aflembled^ 

* whofe commiffions are authenticated by 

* the fubfcription of the common clerk and 

* common feal of the refpediive boroughs of 

* this diftria. So help me God * ' If the 
clerk negleS, or refufe to take this oath, he 
is thereby difabled from adting as clerk to 

the meeting ; and the commiffioners are, in 

« 

that event, empowered and required to chufe 
another clerk, who becomes immediately 
invefted with all the powers and authority 
in the meeting, and in returning the member 
chofen by that meeting, which, by law, are 
competent to the clerk of the prefiding bo- 
rough f. 

The clerk being thus properly qualified 
to aft, the commiffioners produce their re-* 

Z 2 fpe£liv€ 

• i6to Gcdrgii II. cap. ii. $ 35. 
t i6to Georgii II. cap. 11. § 36. 
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fpedive commiffions, which are read ; and, 
if objediions are made to any of them, or 
any protefts are taken, thefe objediions or 
protefts ought regu^rly to be marked in the 
minutes. If any perfbn to whom no com- 
miffion has been granted in manner above 
mentioned, appear, and infift that he was 
duly elected a commiffioner from any bo- 
rough of the diftrid, he muft be admitted to 
the meeting, and, upon his taking the oaths 
required by law, which the clerk is empow- 
ered to adnlinifter, and declaring for whom 
' he would have voted, if he had got an au- 
thentic commiffion, the clerk muft mfert 
fuch declaration in the minutes. This is 
orderedy that, in cafe of any unfair play in 
making out the commiffions, it may be 
known in the houfe of commons for whom 
the commiffioner appointed by the majority 
of the town-council would have voted, had 
the clerk of the borough performed his duty, 
by making out, fignin;^ and affixing the 
feal of the borough to a commiffion in his 
favour. But the clerk of the prefiding bo- 
rough, who is the returning-officer, is not 

left 
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left at liberty to pay any regard to fuch de- 
clarations, however much he may have rea- 
fon to be convinced that the perfon who fo 
declares was truly chofen by the majority of 
the council, and that it was throughthe fault 
of the clerk alone that he was prevented from 
producing a proper commiffion. This re- 
turning officer is merely minifterial ; he has 
no power to judge of what is right or wrong; 
he muft literally obey the didates of the 
ilatutes, and is debarred from admitting the 
votes of any but thofe who produce com- 
mifilons authenticated by the fubfcription of 
the common clerk- and the common feal 
of the boroughs within the diftri£t. He 
muft return to the flieriff the perfon e- 
iedled by the major part of the commif- 
fioners aflembled, whofe commiffions are 
fo authenticated ; and, if he negleft, or re- 
fufe to return fuch perfon, or if he return 
anv other perfon, he, for every fuch offence, 
forfeits L. 500 Sterling to the candidate e- 
lefted by the majority of the commiffioners, 
and is alfo fubje£ted to fix calendar months 
imprifonment, and becomes for ever after 
4i&bled to hold or enjoy his office of clo'k 



L ■.iJjuj' Ilia ulIl^.b VL h^wtlk. ^^^^^^ 
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of the prefiding borough, as if he were na- 
turally dead *• 

The 



* i6to Georgii 11. cap. 1 1, § 30. I (hall here mention a 
cafe, which, though it never received a determinadon. 
was the fubje^ of much converfation at the time it hap- 
pened. In the eleAion of a burgefs to ferve in parliament 
for the diftriifl compofed of the boroughs of Anftruther- 
Eafter, An ftruther- Wetter, Pittenwecm, Crail, and Kil- 
renny, upon a vacancy that happened ia 1765 by the 
death of Sir Harry Erfkine, three of thefe borou|^hs 
were in the interett of Mr Robert Aiezander, and 
the other two in the interett of Sir John Anttruther. Of 
the boroughs which favoured Mr Alexander, l^ittenweera 
was one ; and, at the election of i comnuffioner for that 
borough, 17 members of the towii- council voted for him, 
and three for Mr Durham of Largo ; but the whole twen- 
ty figned an order to David Anderfon, the clerk of the 
borough, to make out a commiflion immediately in Mr 
Alexander's favour. A committlon was accordingly ex- 
tended, and figned by the clerk, in prefence of the coun- 
cil ; but, when he was defired to affix the common feal of 
the borough to it, he pretended that the feal had been ah- 
flradtcd from him. Upon this the council, knowing that 
Anderfon and his family were ttrongly in the interett of 
Sir John Anttruther, and fufpeding that feme trick 
was intended, caufed Anderfon affix to the commif- 
fion an imprcffion of the town's feal, which was then 
taken from a bknk burgefs- ticket for that porpofcw— 
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The commiflioners from the feveral bo- 
roughs, before proceeding to give their votes 
in the eleftion of a burgefs to reprefent the di- 

Z4 flri\a 

The fcal of the boroagh, which had been .put into the 
hands of one of Sir John An(lruthcr*s friends, was foon 
after reftored to the magiftrates ; but, Anderfon having 
Jibfconded and kept oat of the way, the magiftrates and 
tO¥m-council did, upon the i6th of January 1766, de- 
prive him of his office, as guilty of breach of trufl, and 
appointed William Walker to be clerk in his place. Mr 
Walker accepted of the office ; and having taken into his 
cuftody the feal of the borough, and the records of coun* 
cil, he was ordered to extrad from the minutes of elec- 
tion, and to give out to Mr Alexander, one or more com- 
miffions, if he (hould be required fo to do, and to fign 
fiich commiffions, and affix the feal of the borough to 
them. Mr Walker was likewife appointed to affix the^ 
ieal of the borough to the commiffion in Mr Alexander's 
favour, which had formerly been Hgned and fealed by An« 
derfon. This was accordingly done ; and, in order to 
remove all pretence for cavil or difpute, a fecond extract 
or commiffion was likey^ife made out from the minuses of 
eledion, and was figned and fealed by Mr Walker in 
prefence of the meeting of the council. 

The meeting of the commiffioners for clc(fling the bnr- 
gefs to ferve in parliament was held at Anibrit her -PI diff- 
er, which was the prefiding borough^ upon the f 7fh f^^ 
January 1766. Mr Alexander attended that mcAUuy, 
and producing both commiffions, voted for YiimMi. 'i > '■ 
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ftrid in parliament, muft take the oaths to 
government, and likewife the oath of bribery 
introduced by the adt of the 2d of George 11. 

if 

commillioncrs from Anftruther-Wefter and Kilrenny, like- 
wife voted for him; and the commidioners from the other 
two boroughs voted for Sir John Anftruther, No other 
commiffion was produced from the borough of Pitten- 
wecm, but fcvcral obje<flions were made by the commtf- 
fioner from the prefiding borough to both the commif- 
fions produced by Mr Alexander. To thefe objcdHons it 
was anfwercd in general, that the clerk of the prefiding 
borough was bound by his oath and the duty of his office^ 
to fuftain the vote of every pcrfon who produced a com- 
miflion, authenticated by the fubfcription of the common 
clerk, and by the feal of the borough by whom fuch com- 
miinon was granted, and as Mr Alexander had undoubt- 
edly produced a commiflion fo authenticated, his vote 
could not be rcjcdlcd. This notwithftanding, the commif- 
•fioner from the prcfiJing borough claimed a cafting or 
decifive vote, as if there had been an equality, and having 
given tliat vote in favour of Sir John Anftruther, James 
Chriflic writer in Edinburgh, who had only two days be- 
iore been appointed common clerk to the prefiding bo- 
rough, upon tlie refignation of the former clerk, (whofc 
fcruples could not be overcome, notwithftanding his ha- 
ving received favours upon former occafions from Sir 
John Anftruthcr's family) thought proper to return Sir 
John to the racriiT, who, in conformity to his daty, an- 
nexed that return to the writ, 

Mf 
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if fo required ; after which they give their 
votes, and the minutes being figned by the 
prefes and clerk, the meeting is thereupon 
diffolved. 

I have already mentioned, that, by the a£t 
of the Scotch parliament 1707, it was or- 
dered, that, when the votes of the commif- 
fi oners of boroughs, met to chufe reprefen- 
tatives from their feveral diftrifts, fhould be 
equal, the prefident of the meeting fhould 
have a cafting or decifive vote, befides his 
vote as commiffioner of the borough from 
which he is fent, and that the commiffioner 
from the eldeft borough fhould prefide in 

the 

Mr Alexander not only petitioned the houfe of com- 
mons, but likewife preferred a complaint to the. court of 
feflion againft ChrilUe, upon the claufe of the ftatute of 
George II. above taken notice of. He was, however, af- 
terwards prevailed with to withdraw his petition to the 
houfe of commons; and no judgement wa? pronounced in 
the complaint againft Chriftie. But every one who will 
attend to the printed pleadings in that cafe, muft be fa- 
tisfied that Chriftie had been guilty of a falfe return, 
and had of courfe fubjefted himfcif to the peqalty and 
difqualification inflicted by the ftatute upon fuch ofTcnJ- 
prs. 
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the firft meeting, and the commiflioners firom 
the other boroughs in the diftrict preftde af- 
terwards by turns, in the order they were 
called in the rolls of the parliament of Scot- 
land. By the Britifh ftatute 6to Annae, c. 
6. it was likewife enabled, that, in the cafe 
of a vacancy happening during the time of 
parliament, by death or difability, the bo- 
rough which preftded at the election of the 
deceafed or difabled member ihould.prefide 
at the new eledion. No provifion was, 
however, made, in cafe of the abfence of the 
commiiTioner from the prefiding borough : 
It was therefore ordered, by the ad of the 1 6th 
George 11. that, if the commiflioner from the 
prefiding borough fhould be abfent, or re- 
fufe to vote in the eleftiori of a burgefs, the 
commiffioner from the borough which pre- 
fided at the lafl eledion, and, in the caie of 
his abfence or refufal to vote, the commif- 
fioner from the borough which prelided at 
the eledion preceding the laft, and, in cafe 
he fhould likewife be abfent, or refufe 10 
vote, the commiflioner from the borough 
which prefided laft but two, (hould have, in 
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thcfe refpeGivc cafes, befides his own vote, 

the calling or decifive vote. 

There is no exprefs enaftment of the le- ^ 
giflature with regard to a cafe which hap- 
pened a few years ago, and may happen a- 
gain. We have already feen, that th^ elec- 
.tion of magiftrates and counfellors of the 
town of Jedburgh, made at Michaelmas 
1767, was fet.afide by the court of feflion, 
upon the nth of March 1768. That bo- 
rough could therefore fend no commifBoner 
for chufing a burgefs at the enfuing gene- 
ral eleftion, which took place foon after ; 
and as it was its turn to prefide, if it had 
been in a capacity to appoint a commiflSon- 
er, great doubts arofe, not only with regard 
to the place where the eledion Ihould be 
made, but alfo, whether the commiffioner 
from the borough of Haddington, which 
had prefided during the former parliament, 
or the commiffioner from Dunbar, whofe 
turn it was to prefide after Jedburgh, fliould 
have the cafting vote in cafe of an equality, 
a queftion of confiderable importance to the 
candidates, Dunbar and North-Berwick be- 
ing 
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ing in the intereft of Colonel Warrender, 
and Haddington and Lauder in the intereft 
of Captain Maitland* 

Dunbar contended, that the borough of 
Jedburgh was annihilated by the judgement 
of the court of feflion, fetting afide the election 
of its magiftrates and counfellors, and that, 
of courfe, the right of prefiding fell to de- 
volve on Dunbar, as the next in rotation, 
and demanded of the fherifF of £aft-Lothian 
to iflue his precepts accordingly. Hadding- 
ton, on the other hand, maintained, that, 
though the council of Jedburgh was redu- 
ced, yet the borough itfelfftill fubfifted, and 
fell to be the place of eleftion, and the clerk 
thereof to be the returning officer ; and that, 
in the abfence of a commiffioner from that 
town, the right of prefiding devolved on the 
commiffioner from Haddington, as being 
the laft prefiding borough, in terms of the ad 
ot the 1 6th of George II. 

The fherifF of Eaft-Lothian, in the pre- 
cepts which he iffiied to the three boroughs 
lying within his jurifdidtion, viz. Dunbar, 
Jiaddington, and North-Berwick, named 

Dunbar 
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Dunbar as the prefiding borough ; but the 
. IherifF of Berwick-ftnre, within v^ hich Lau- 
der is fituated, did not name the prefiding 
borough in his precept ; and contented him- 
felf with requiring the council, to whom the 
precept was directed, to name the prefiding 
borough and place of eledkion in the com- 
miffion to be granted by them. 

Each of the boroughs of Haddington and 
Lauder named commiffioners to go to Jed- 
burgh, upon the 30th day after the teft of 
the writ, and there to eledl a burgefs to ferve 
in parliament. But, as they underflood that 
Dunbar and North-Berwick intended to 
make an eledion at Dunbar, they likewifc 
appointed commiffioners to go there, and vote 
atfuch eledion under proteft ; and, upon the 
fuppofal, that, if the place of dedion could 
be at all altered from Jedburgh, it fell to 
be at Haddington, they alfo appointed other 
commiffioners to attend at that borough, and 
to make an tleGtion there on the fame day. 

Three eledions were accordingly made up- 
on the I ith of April 1768. Commiffioners 
from Haddington and Lauder ' met, both at 

Jed- 
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Jedburgh and Haddington ; and, at both 
thefe places, eleAed Captain Maitland to be 
member for the diftrid. The common clerk 
of the town of Jedburgh having refufed to 
aft, the commiffioners chofe another perfon 
to officiate in his place ; and a return having 
been made by the clerk fo eleded of Cap- 
tain Maitland, as the member for the diftrid:, 
the (heriflF of Roxburgh, within whofe jurif- 
didion Jedburgh lies, annexed that return 
to the writ which had been iflued to him 
from chancery. At Haddington the com>- 
mon clerk adled, and likewife returned Cap- 
tain Maitland to the fheri£F of £aft^Lo- 
thian. 

At Dunbar, commiflioners attended from 
the whole four boroughs; and the commif-* 
fioners from Haddington and Lauder voted, 
under proteft, for Captain Maitland, as did 
the commiffioners of Dunbar and North- 
Berwick for Colonel Warrender. Each of 
the boroughs of Haddington and Dunbar 
likewife claimed the cafting or decifive vote; 
but the common clerk of Dunbar returned 
Colonel Warrender as duly eleded, and the 

flierifF 
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(herifF of Eaft-Lothian annexed that return 
to his writ, without paying any regard to 
the return made by the common clerk of 
Haddington. 

Captain Maitland preferred a petition to 
the houfe of commons, complaining of the 
return of Colonel Warrender ; but a coih- 
promife having afterwards taken place, that 
petition was withdrawn, and Colonel War- 
render fat as member for the diftridl, until 
his feat was vacated by his accepting a placcy 
when a writ was ifFued for a new eledtion. 

Colonel Wartender again appeared as a 
candidate; but was oppofed by Captain 
Charles Ogilvie, who had obtained the inte- 
reft of the two boroughs of Haddington and 
Lauder. 

Upon this occafion, no commiffioners 
were fent to Jedburgh or Haddington, as at 
the general eled:ion ; but, at the meeting for 
eleftion held at Dunbar, the commiflioner 
from Haddington, who, along with the com- 
miffioner from Lauder, voted for Captain 
Ogilvie, again claimed the calling votej 
but the common clerk of Dunbar ha- 
ving, as formerly, returned Colonel War- 
render, 
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render, the fherifF annexed that return to the 
writ. Captain Ogilvie petitioned the hou'" 
of commons; and the queftion having b* . . 
deliberately tried before a committee of the 
houfe, named in terms of the i oth of his 
prefent Majefty, cap. 1 6. * Colonel Warren- 
der was found to be duly returned. 

The 



* Formerly, all controverted eledions were deter- 
mined by the lioule of commons in a full meeting of the 
houfe ; but, fundry inconvenlciicies aridng therefrom, 2 
new method of procedure was laid down by the aft now 
quoted. When a petition is prefeAted. complaining of 
an undue election or return, a day is appointed for taking 
it intoconfideration; and how foon there are a hundred 
members in the houfe upon that day, the doors arc 
locked, and the names of all the members in the houfe, 
written or printed on difl:in(5l pieces of parchment or pa- 
per, being pur, in equal numbers, into fix boxes or gla/Tcs, 
the clerk draws from thcfc boxes or glaffes, alternately, 
thefe pieces of parchment or paper, until forty -nine names 
of the perfons then prefent be drawn. This being done, 
the petitioners, or their agents, name one, and the fitting 
members, or their agents, anotlicr, from among the mem- 
bers prefent, to be added to the forty-nine fo drawn by 
lot. The door of the houfe is then o'pencd, and lifts of 
the forty-nine members, fo chofen by lot, being given to 
the petitioners, or their agents, and the agents for the fit- 
ting members, they immediately withdraw, and altemate- 
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The procedure fubfequent to the meeting 
of the commiffioners from the feveral bo- 
roughs of the diftrift, is fimilar to that 
which takes place in the election of repre- 
'fentatives of (hires. The clerk of the pre- 
fiding borough returns the perfon eled:ed by 
the majority of the commiffioners to the 
fherifF within whofe jurifdifliion that bo- 
rough is (ituated. That return muft be an- 
nexed by the (herifF to the writ. And, in 
the event of his neglefting, or refufing to 
do fo, or of his annexing to the writ a re- 
turn made by any other perfon, he, for e- 
very fuch offence, forfeits the fum of L. 500 
Sterling to the candidate returned by the 

A a clerk 



ly ftrike oflF one of the forty-nine, until the number be re- 
duced to thirteen ; after which, the thirteen fo remain- 
ifag, together with the two members nominated as above, 
are fwom at the table, to try the matter in the petition re- 
ferred to them, and to give a true judgement, according 
to the evidence. A day is then fixed by the houfe for the 
meeting of this feleft committee, which muft be within 
twenty- four hours of their appointment, unlefs a Sunday 
or Chriftmas-day intervene ; and whatever determination 
they make, is final between the parties to all intents and 

purpofes. 
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clerk of the prefiding borough, to be reco- 
vered by him, or his executors, by fumma- 
ry complaint before the court of feffion. 

Hitherto I have only mentioned what 
takes place in the diflFerent difbrids, confift- 
ing of feveral boroughs ; but, as the city of 
Edinburgh does itfelf fend a member to par- 
liament, the procefs there is fhorter. They 
have no pccafion to chufe a commiflioner 
for ele£ling the member. The flieriflF of 
the county, by his precept, direded to the 
magiftrates and town-council, requires them 
to eledt their reprefentative, and the town- 
clerk returns the perfon chofen by them to 
the fheriflf *• 

SEC 



* The form of the fherifTs annexing to the writ the re- 
turn made by the clerk of the prefiding borough, is t# 
be fceu in the Appendix, No. 14. 






SECTION III. 



Of the Qualifications necejfary to entitle a 
Per/on to be elected a Burgefs to fer^e in 
Parliament. 

WE have feen, that commiffioners 
from fhires muft be poffefled of a 
freehold within the counties which they re- 
prefent. There is, however, no neceflity 
that a perfon who reprefents the city of E- 
dinburgh, or any of the fourteen diftrids 
into which the other boroughs are divided, 
be poffefled of any property within thefe 
boroughs. 

By an aft of the nth parliament of 
James VI. ^ it was ordained, ' That there 
fall be na confulion of perfones of the three 
eftaites ; that is to fay, na perfon fall take 
upon him the funftion, office, or place of 
all the three eftaites, or of twa of them ; 
bot fall only occupy the place of that felfe 

A a 2 * eftait 

♦ Cap. 3j, 
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* eftait quhairin he commonly profeffes him-^ 

* felf to live, and quhairof he takes his ftyle.' 
Sir George M'Kenzie, in his obfervations on 
this adt, fays, that, parliament having grown 
very fadious in the time of Queen Mary, 
the popifh and proteftant party contending 
who fhould prevail, fuch of the popifh bi- 
fliops, or other church-dignataries, as were 
poflefTed of lands and heritages claimed two 
votes, one as churchmen, and another as 
barons ; and that the firft part of this fta- 
tute, difcharging any perfon to take upon 
him the office of all the three cftates, or any 
two of them, was made to prevent fuch at- 
tempts, for the future. He is indeed a little 
difficulted what to make of the lafl words ; 
but fuppofcs, that it was thereby intended to 
keep barons, who could not get themfelves 
fent to parliament from fhires, from being 
chofen as burgefTes. The fame author like- 
wife tells us, that, by fome late a£ts of bo- 
roughs, all burgefles were difcharged, under 
certain penalties, from eledling gentlemen 
to rcprefcnt them in parliament ; and refers 
to an unprintcd ad, pafTed in the 3d parlia- 
ment 
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ment of Charles 11. by which it was deter- 
mined, that pnly adual trading merchants 
could reprefent boroughs in parliament. 
None of thefe regulations, however, took 
eflFed. It was cuftomary, before the union, 
to chufe lawyers, and other learned gentle- 
men, to reprefent the boroughs ; and now 
no other qualification is neceflary to entitle 
one (who is not difabled by the ftatutes re- 
ferred to in the fifth fedlion of the preceeding 
title) to reprefent a diftrift of boroughs, than 
that he be admitted a burgefs of one or o- 
ther of the boroughs of which that diftrid: 
is compofed. 

N. B. Since the foregoing (heets went to 
the prefs, the court of feflion have ad- 
hered to their interlocutor, allowing 
the proof in the cafe of Mr Gordon 
of Whitely, mentioned in p. 1 30. 



THE END. 
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APPENDIX. 



NUMBER I. 



L I S T of all the Royal Boroughs in 
Scotland, as divided into their feveral 
Qafles or Diftridls ; in which the Prece- 
dence of the Boroughs of each DiftriifJ: is 
obferved, according to the Order in which 
they were called in the Rolls of the Par- 
liament of Scotland. 



Edinburgh. 


3- Elgin 


Diftria I- Tain 


BanfF 


Dingwall 


Cullen 


Dornoch 


Kintore 


Wick 


Invcrury. 


Kirkwall. 


• 




4. Aberdeen 


2. Invemefs 


Montrofe 


Nairn 


Brechin 


Forres 


Aberbrothock 


fortrofe. 


InverbcrVic. 



A a 4 
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5. Perth 


10. Haddington 


Dundee 


Jedburgh 


St Andrew's 


Dunbar 


Coupar 


North Berwick 


Forfar. 


Lauder. 


6. Anftnither-Eafter 


II. Linlithgow 


Pittenweem 


Selkirk 


Crail 


Lanark 


Anftruther-Wcftcr 


Peebles. 


Kilrenny. 


• 




1 2. Dumfries 


7. I>yfart 


Kirkcudbright 


Kirkcaldie 


Annan 


Bumtifland 


Lochmaben 


Kinghorn. 


Sanquhar. 


8. Stirling 


13* Wigton 


Inverkeithing 


Whithorn 


Dunfermline 


New-Galloiwa]r 


Culrofs 


Stranrawbr, 


Queensferry. 






14. Ayr 

Irvine ; 


9. Glafgow 


Dunbarton 


Rothfay 


Renfrew 


Inveraray 


Rutherglen. 


CampbeltoOi. 



NUMBER 
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NUMBER n. 



Form of a Proxy by a Peer. 



I by virtue of the power 

allowed by z6t of parliament to the peers of Scot- 
land, to make proxies for nominating and appointing 
' peers whoift they Ihall judge fitteft to fit and vote in the 
houfe of peers of the parliament of Great Britain, and in 
obedience to his Majefty's proclamation, charging and 
commanding all the peers of Scotland to meet at Holy- 
roodhoufe in Edinburgh on next, to 

nominate and chufe die Qxteen peers for Scotland, to fit 
and vote in the houfe of peers of the enfuing parliament 
of Great Britain, do, by thefe prefents, nominate and ap- 
point to be my proxy or attorney 
to the effect under- written, giving, granting, and com- 
mitting full power and commiflion to my faid proxy, for 
me, and in my name, to appear at tlie enfuing meeting 
of the peers of Scotland, at Holyroodhoufc aforefaid, for 
cledling fixteen peers of Scotland, to fit and vote in the houfe 
of peers of the enfuing parliament of Great Britain, and 
to do every thing relating thereto, as fully, and in every 
refpeft, as I might or could do myfelf, were I perfonally * 
prefent. In witnefs whereof, I have fubfcribed thefe pre- 
fents, wrote on flampt paper, by at 

the day of 

before thefe witneffes, &c. 

NUMBER 
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14 UM B E R IIL 



Form of a figned Lift by a Peer, 



T by virtue of the powers allow* 

-^ ed by ad of parliament to the peers of Scotland^ to 
fend lifts of peers whom they fhall judge fitted, to fit and 
vote in the houfe of peers of the parliament of Great Bri- 
tain, and in obedience to his Majefty's proclamation, 
charging and commanding all the peers of Scotland to 
meet at Holyroodhoufe in Edinburgh, on 
next, to nominate and chufe the fixteen peers for Scotland , 
to fit and vote in the houfe of peers in the enfuing par- 
liament of Great Britain, do, by this my lift, name [liere 
the names of fixteen peers are infertedj to fit and vote in 
the houfe of peers of the enfuing parliament of Great Bri- 
tain. In witnefs whereof, I have figned and fealed thefc 
prefents, at f the day of 

before thefe witneffes, &c. 

AddrefTed thus: 

To the Lord Clerk Regifter, in that part of Great Bri- 
tain called Scotland, or to his deputy or deputies official 
ting at the enfuing meeting of the peers of Scotland, at 
Holyroodhoufe, for chufing the fixteen peers for Scot- 
land. 

NUMBER 
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NUMBER IV. 



Form of a Certificate by a SheriflF, of a 
Peer's having qualified himfelf to grant a 
Proxy, or fend a figned LifL 



IEfq; advocate^ fheriff- 
depute of the flieriffdom of do 

certify and declare to the peers of Scotland, to be aiTem- 
bled in his Majefty's palace of Holyroodhoufe at Edin- 
burgh, upon the day of next, 
betwixt the hours of twelve and two in the afternoon, to 
nominate and chufe the fixteen peers to fit and vote in 
the houfe of peers in the enfuing parliament of Great 
Briuin» That the Right Honourable 

appeared before me in a fenced court, held 
by me at this day, where I did tender 

to him the oaths of allegiance and fupremacy, and decla- 
ration againil popery on paper, and oath of abjuration 
on parchment, which oaths and declaration the faid 

did repeat, fwear, and fubfcribe; 
and I have herewith returned the faid oaths and declara- 
tion fo taken and fubfcribed as faid is, as by the z6!t of 
parliament made in that behalf is directed and appointed* 
In witnels whereof, I have figned and fealed thefe pre- 
iients, at ' the day of 

and of his Majefty's reign the year. 

NUMBER 
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NUMBER V. 



Certificate or Return by the Clerk-Re- 
gifter, or Clerks of Seffion of the Sixteen 
Peers chofen. 



AT Holyrood-houfc in Edinburgh, the 
day of in obedience to his Maje- 

fty's royal proclamatien, of the date, at St James's, the 

day of commanding all the 

peers of Scotland to aflcmble and meet at this place this 
day, between the hours of twelve and two in the afternoon, 
to nominate and chufe the fixteen peers to (it and vote in 
the enfuing parliament of Great Britain, which is to be 
held on the day of next. 

We and Efquires, 

two of the principal clerks of fcffion, by virtue of the 
commiffion granted to us by the Right Honourable 

clerk-regifler of Scotland, dated 
and rcgiftered in the books of council and fcflion 
appointing us to officiate in his name at the 
faid meeting of the peers, do hereby certify and atted, 
that, after the oaths and declaration, required by law 
to be taken by the peers prefcnt, were adminiftcrcd 
to them, and their votes, with thofc of the proxies, 
and figned lifts of the abfent peers collefted and exami- 
ned, [here the names of the fixtecn peers are infcrtcdj 

were 
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were ele^ed to fit and vote, in the houfe of peers, in the 
enfuing parliament of Great Britain. In witncfs where- 
of, we have figned and fealed thcfe prefents with our 
hands, in prefence of the peers electors, place, and time 
above mentioncd« 



NUMBER VI. 



Copy Warrant by Queen Mary to the She- 
riff of Aberdeen in 1548, for extending, 
or retouring all the Lands of that Coun- 
ty- 



MARY, by the grace of God, Queen of the Scots, 
to our (heriff of Aberdeen, and to his deputes, 
greeting, forfameickleas our deared coufm, and tutor 
James Earl of Arran, Lord Hamilton, &c. protec* 
tor and governor of this realm, and Lords of our 
fecreit council, underflanding that our auld ene- 
mies of England intend, the fpring of this year, 
to invade our realm with all their force and power, 
whilk may not goodlie be redded without an general 
tax of men and money, as have been thought moft ne- 
ceflar, to be lifted oflFthe haill eftates of the fame; whilk 
tax cannot be made till the time the faid Lords know the 
value and extent of all the lands within our realm : Our 
will is herefore, and we charge you ftraitly, and command 

that. 
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that, incontinent thir our letters fecn,yepafswith all dili- 
gence poffible, and conveen ane condign aflyie of the moft 
famous men within the bounds of your office, and re- 
tour be them all manner of lands lying within the fame, 
as well kirk-lands as temporal lands, and the patrimony 
of our crown, and others being in their hands be reafon 
of ward or otherwife; and that the faid affyfe be chofen 
and fwom thereto in manner following, viz. the lands 
that gives prefently of yearly maill and duty four pounds 
to twenty ihillings of old extent, general and univcrial, with- 
out any exception or regard to any retourpaffira-before; 
and that ye bring and produce before us, our {aid tutor 
and govemour» and lords forefaid, your retour, made in 
manner above written, to our borough of Edinburgh, the 
20th day of January inflant, under the pain of rebellion, 
and putting you to our horn ;and give ye (ailzie therein, the 
day being pad, ye be denounced our rebel and put to 
our horn. And op likcways, that ye command and charge 
the barons and landed men, dwelland within the bounds 
of our faid (heriii" dome, to conveen with you at fick Jay 
and place as ye ftiail appoint u:iro tlicu:, for nia>cmg of 
the faid retour, under the pain of rebellion. Ana, if they 
failzie thercm, that yc denounce them that di fob ys our 
rebels, and put them to our horn, suidefcheat and mbiing 
all their moveable goods to us, for their contempiiDH, as 
ye will anfwer to us thereupon, to the execution of your 
office, delivering thir our letters, be you ducly execute :?nd 
indorfit, again to the bearer. Given under our fignet, at 
Strivling the third day of January, and of our reign the 
feventh year 1 548. 

Per Dvmlms Secreti ComilHi ire. 

NUMBER 
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NUMBER VII. 



Form of the Writ to the SheriflFs upon the 
calling of a Parliament. 



/^^ EORGIUS,Dci gratia»MagnaeBritanniae>Franciae9 

^^ ct Hibcmiae, Rex, fidei defenfor, Vicecomiti comi- 
tatus de Salutem. Quia de avifamen- 

to et afTenfu concilii noflri, pro quibufdam arduis et ur- 
gent! bus negotiis, nos, (latum et defenfionem regni noilri 
Magnae Britaimiae,et ecclefiae, concementibus, quoddam 
Parliamentum noftrum, apud civitatem noftram Weftmin- 
ftcr, die proximo fu- 

turi, tcncri ordinavimus ; ct ibidem, cum praelatis, mag- 
natibus, et proceribus, did! regni noflri, colloquium ha- 
bere, et tradatum ; tibi praecipimus, firmiter injungendo, 
quod immediate, pod debitam notitiam prius inde dan- 
dam, unum militem, gladio cindtum, magis idoneum et 
difcretum comitatus praedidl. per libere tencntes ejufdem 
comitatus, qui eledioni hujufmodi intererunt, fecundum 
formam ftatuti in eadem cafu editi et provifi, eligi facias. 
Tibi etiam praecipimus, quod de quolibet regali burgo 
comitatus praedi6t. unum commiffionarium, ad elegen- 
dum unum burgenfem, pro clafTe, five diftridu, de difcre- 
ticribus, et magis fufficientibus, libere et indiflPerq^ter, jux- 
ta formam ftatuti inde editi et provifi, eligi facias. £t no- 
mina eorundem militis et burgenfis, qui tibi forent retor* 

nata 
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nata per clericos ad inde appunduatos, in quibafdam in- 
denturis inter te et illosrefpedliveconficiendiSy licet hujuf- 
modi elegentcs praefentes fuerint, vel abfentes, inferi, eof- 
que ad didos diem et locum venire facias. Ita, quod i- 
dem miles et burgenfis plenam et fufficicntem poteftatem 
. habcant ad faciendum et confentiendum his, quae tunc ibi- 
dem, de communi concilio* di<5tl regni noftri, (favente 
Deo), contigerint ordinari fuper negotiis antedidis. Ita 
quod, per defedtum poteftatis hujufmodi, feu propter im- 
providam el?dionem militis et burgenfis praedidorum, 
dida negotia infeda non remaneant quovis modo. Nohi- 
mus autem quod tu, nee aliquis alius vicecomes didi reg- 
ni noftri, ali^ualiter fit eledus. Et elediones illas, quae ti- 
bi forent certificatae et retomatae, ut praefertur, nobis in 
cancellariam nofbam, ad didos diem et locum, certifices» 
juxta formam flatuti, una cum hoc breve. Tefte meip- 
to, apud Weftminfter die 

anno regni nodri 

Written on the Tagg thus : 
Vicecomiti comitatus de pro elegendo 

ad pari iamcn turn, die 

prpxime tenendum. 

NUMBER VIII. 

Form of a SherifFs Intimation of a 

Writ. 

\ T 7HERE AS the parliament of Great Britain, by their 

^ ^ ad for rendering tlie union of the two kingdoms 

more entire and comploat, and for the more uniform and 

exprefs 
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ixpreft method of ele^^iag and returning members of par^' 
Ihanent by authority of the fame, enaded^ that^ when »- 
ny parliament (hall, at any time thereafcer, be fummoned 
or caliedy the forty-five reprefentatires of Scotland, in 
die houfe of commons of the parliament of Britain, (hall 
be eleded and chofen by authority of the Queen or her 
faccedbrsy their wriu, under the great feal of Great Bri- 
tain« direded to the feveral fheriffs and (le warts of the re<^ 
ipedive (hires or (lewartries; and the faid feveral (herifSi 
or ftewarti (hall, on receipt of fuch writs, forthwith give 
notice of the time of eledHon for the knights or commiiE- 
oners for their refpedive (hires or ^war tries. And at 
ittch time of eledion, the feveral freeholders of therefpeo* 
live (hires, (hall meet and conveen, at the head-boroughs 
€^ the (everal (hires or (lewartries, and proceed to the e- 
ledioa of their relpe^ive commiflioners or knights for the 
(hire or ftewartry. And the clerks to the (aid meedngs, 
immediately after the faid eledions are over, (hall prefent- 
ly return the names of the perfons fo eledled to the (heriff 
or ftewart of the (hire or flewartry, who fhall annex it to 
his writ, and return it with the fame to the court, out of 
which the Writ is iftued. And feeing the faid writ is come 
to my hands, whereby I am notified, that there is a new 
parliament called to be held at Weftminfter, the 

day of next enfuing^ whereby 

I am commanded and firmly enjoined, immediately after, 
and upon receipt of the (aid writ, to give notice 
to the whole freeholders within the (heriffdom of 

to the eflFea they may meet, and ele^ one knight 
or commiffioner for the faid (heriflfdom of of 

the moft fit and difcreet of the (heriffdom aforefaid, ac- 
cording to the form of the ftatute in that cafe made and 

B b nro<* 
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provided. Tbefe are, therefore, intimating and maHdng 
known to the haill freeholders and eledors of the (heriff- 
dom of in purfuance of the faid ads 

ef parliament and writ iflned forth to us : That they meet 
and conveen at upon 

being the day of 

betwixt the hours of twelre and two of the clock in the 
afternoon, in in order to e* 

lt€t their reprefentative for the faid (hire to fit and vote 
ih the houfe of commons of the parliament of Great Bri- 
tain, which is to meet on the faid day 
of next, and ordain intimation hereof to 
be made at the market-crofs of on a mar- 
ket-day following, and at the parifh-churches wirhin the 
Ihire the next Lord's day, and to be read by the precentors 
immediately after divine fervice in the forenoon; :ind 
thereafter affixed on the mod patent door of the faid 
churches. Given and fubfcrived at the 

day of and of his Majeftie*s reign 

the. year 



NUMBER IX. 



Form of the Execution of the above Inti- 
\mation. 



UPON the day of one 

thoufand feven hundred and feventy 
being a market-day, and market-time, betwixt the boon 
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6F eleven and twelve before noon ; I A. B. fHeriff-officer, 
paft at command of the fheriff-depute of the fheriffdom of 
to the market-crftfs of head-bufgh 

bf the (heriflPdom thereof, and thereat, after my crying 
of three feveral Oyes's, and bpen proclamation, did pub- 
licly read the principal intimation and fummons, intima- 
ting and fummoning the refpeftive freeholders within the 
faid fheriffdom, to conveen and meet upon that day, at 
the place, and to the effe^ therein ^ and within mention- 
ed; and, after due proclamation, and public reading there- 
of, I affixed and left, at and upon the faid market-crofs, 
a printed copy, Whereof the within is a duplicate. This 
I did, before thefe witnefles, C. D. and E. F. both fheriff- 
officers, and hereto fubfcribing with me. 

An execution muft alfo be made ahd given in, bearing 
the officer's having delivered copies of the intimati- 
on to the precentors of all the parifh-churches with- 
in the (hire, and of their being affixed oti the moft 
patent door of the feveral churches. 



N U M B £ R X. 

toRM of the Sheriff's annexing to tht 
Writ the Return made by the Clerk to 
the Freeholders. 

The return is made in the form of an indenture be- 
tween the fheriflF and clerk, in the following manner : 

HIS Indenture, made at in a full court 

or meeting of the fherifFdo.m thereof, holden the 

day of in the year of 

B b 2 the 



T 
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die reign of oar fovereign Lord George the Third, by tk 
grace of God» King of Great Britain > France, and Ire- 
land» betwixt an honourable man, A« B» Efquire, fherif- 
depute (or fubftitute) of the faid (hire, wjpoh the <me pait, 
and Mr C. D. clerk, eleded to the tSeSt nmder-written» bj 
the eledors or freeholders of the faid flure, on the othe^^ 
part^witnefleth, that, according to the form and tenor of 
the bricTc or writ of our fovereign Lord die King, annexed 
to this indenture, proclamadon haVmg been lawful]/ 
made at the market-crofs of the borough of 
head-borough of the (aid (hire of and at the re- 

fpe^ve parifh-churches within the fame, as the cuftom is; 
the eledlors and freeholders of the iaid (herifFdom, being 
met the daj above-mentioned, in the 
of and thofe who were there prefect, be- 

ing fworn and examined, according to the form, firength, 
and effe^ of the feveral ftatutes made and provided 
thereanent, they unanimouily elected and chofe F. G. of 
H. knight, refiding within the county, girt with a fword, 
habile, fit, and drfcreet, giving and granting to the a- 
forefaid knight, full and fufficient power for himfelf and 
the whole community of the faid (hire, to do and con(cnt 
to fuch things in parliament, as by the common council 
of the kingdom (hall happen to be ordained, upon the af- 
fairs aforefaid fpecified in the faid writ. In teftimony 
whereof, to the one part of this indenture remaining 
with the faid A. B. to be anneied to, and returned with 
the writ, he, the faid A. B. and C. D. have fet their 
hands and feals ; and to the other part of the faid inden- 
ture, remaining with the faid C. D. for the ufe of the 
before mentioned (hire, the faid A. B. has alfo ftt his 

hand 
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hand and feaL place, day, oxonth, and year of God, and 
king's reign aforefaid* 

Wlien there b only a return made to the flicriff, pf 
a member to reprefent the ihire, there is wrote and fign- 
ed by him upon the back of the writ, as follows: * The 

* execution of the within writ is contained in the indcn- 

* turc hereto annexed.' If there is likewife a return of a 
burgcfk, th^ indoriement is in theie words : * The ezecu- 
< tion of the wi^^n writ b contained in certain indentures 
^ hereto anncj(ed.* 



N U M B E R XI. 



Copy Warrant for a Poll-eleAion in the 
Borough of Anftruther-Wefter. 

At the Court at St James's the 26th day of June 1767. 

PRESENT, 
The KING'S Moft Excellent Majefty in Council. 

WHEREAS there was fome time lince prefented to 
his Majefty at this board, a petition of Robert 
Robb, and others, burgeffes, heritor^, and inhabitants of 
t^e borough of Anftruther-Wefter in North Briuin, pray- 
ing, that his Majefty would be gracioufty pleafed to grant 
warrant for making an ele^ion of magiftrates and coun- 

B b 3 fellors 
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fellors for the faid borough, by a general poll of fuch re- 
fident burgeflcs, heritors, and inhabitants, paying and 
liable in public burdens within the fame ; and like wife a 
petition of Robert Hunter, and other burge (Fes and heri- 
tors of the fame borough, praying, that his Majefty 
would be gracioufly pleafed to order a warrant in council, 
for reftoring the magiflracy and town-council of the faid 
borough, by a poll eledion of the burjreffes rcfidcnt in 
the borough, and heritors bearing part of the public bur- 
dens, excluding honorary burgefles, fervants, and pen- 
fioners of the town: His Majefty having taken the fame 
into confideration, and received the opinion of his Maje- 
fty 's Attorney-general, the Lord Advocate of Scotland, 
and his Majefty^ Soliciror-general thereupon, is pleafed, 
with the advice of his privy-council, to order, thai, for 
the reftoring the peace and good government of the faid 
borough, the inhabitant burgeifes of the faid borough, who 
redded there on the i8th of September 1765, and heritors 
who, on the faid i8th day of September 1765, were li- 
able in, and did bear, and (hall, upon the day of the poll- 
elci^ion, be liable in, and bear a part of the public bur- 
dens of the faid borough, (deluding honorary burpfefles, 
fervants, and penfioners of the town, or of any corpora- 
tion within the fame, and others who are now, or (ball 
be under any legal incapacity of adling at fuch election) 
be, and tliey are hereby authorifed and commanded to 
a/Temble themfelves at the council-chamber within the 
faid borough of Anftruther-Weftcr, at ten o'clock in the 
forenoon, upon Wednefday the 1 5th day of July next, 
with continuation of days, of which the fheriflF-depute of 
Fife-fhire is herety required to give public notice, eight 
days before the day of election, then and there to eled fit 

perfonS| 
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perfonsy (not exceeding fifteen in number, being the 
number eledled at Michaelmas 1 764), properly qualified 
in terms of xhe fett and ufage of the faid borough, to be 
magiflrates and town-counlellors of the fame ; and that 
the perfonf fo to be elected by a majority of the burgeflcs 
refidenc in the faid borough, on the faid 1 8th day of 
September 17659 aud heritors aforefaid, (hall continue 
from that time magiftrates and counfellors, till the ufuai 
time of eledion in the current year 1 767, and that all 
perfons claiming to vote as burgefTes do give their bur- 
gefs-tickets, or authentic extrads from the records of 
this borough, oi their admiffion to the freedom thereof, 
^nd that the faid heritors do likewife give in certificates, 
under the hands of the colle<flor of the public burdens of 
the faid through, or other fatisfa^ory evidence of their 
being liable in, or bearing a part, on the faid j 8th Sep- 
tember 1765, in refpedl of the lands and tenements upon 
which they (hall claim a right to vote at the poll-ele6tion, 
and that they are then liable in, and do bear a part of the 
public burdens of the faid borough of Anftruther-Wefter, 
fix days at lead before the day of ele^ion, to the fai4 
iherifF-deputey or his clerk^ that their names may be call- 
ed before the election; And that the (heriff-depute of Fife- 
ihire, (within which the borough lies), the (herifF-depute 
of Pcrth-fhirc, and the (heriffrdepute of Mid-Lothiai^, 
being the two adjoining counties to Fife-fhire, or any two 
of them, be, and they are hereby authorifed and requi- 
red to attend, overfee, and dired fuch eledion, accord- 
ing to law, and the rules ufed to be obferved in fuch car 
fes, and to form an authentic inftrument thereupon, un- 
der their fubfcription manual, to be reported to his Ma- 
jeftj in council, for his royal confirmation, and that they 

B V 4 do 
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do admiatfter to the ekdors, before they be admitted t% 
poll, the oaths appointed by law to be taken in ScocUud, 
by the eledors at ordinary eledians of magifibrates, and 
likewife the oath againft bribery and cormpcion, if v»> 
quired by any perfon having a rig^t to YOt» at the £ud 
eledion^ Of dU which the perfons afore named, and all 
others whom it may concerp, arc to take ooticet and pay 
due obedience hereto, • 



NUMBER Xll. 

F Q R M of a Precept from a SheriflP to « 
Borough. 

A ]g Efquire, fherlff-depnte (or ibbltitnte) of the 
* * county of to 

the magiftrates and town-coimcil of the 
royal borough of 

Whereas, by a writ of eledlion, to the parliament to be 
holdeii at the city of Wefbniniler, on the 
day of directed to me, and bearing 

tcft the day of I am 

commanded, that, of every royal borough of the afore- 
faid county, I freely and indifferently caufe to be eleded 
one conuniffioner, to cleft one burgefs, of the moft dif- 
rrcet and fufficient, for the clafs or diftndt» according to 
the form of the ftatutes thereupon made and provided, as 
ii^ the faid writ at more length is contained; herefore I 
require ^nd ordain you, that, with aU convenient ipeed^ 
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ye freely and indifferettcty ek£t out oonunifficDer* (ia the 
fame manner as you was ki oft to elM commiffioners to 
die parliament of Seotlaad) in order to fAe€t a burgefs for 
die dftfi or diftridt of boroughs whereunto your borough 
does bekmgy of the more difcreet and fubttantial men; 
and that yt order the faid commiflioner, fo to be eleded 
by yous to rqrair to the prefiding bo- 

' rough of the faid clais or diftrift, upon the day 

of (heing ^ thirtieth day from the 

teft of the Md writ) and then and there to eled the faid 
borgds to parliamcnti according to the form of the fta* 
tiuts thereuiKm made and pnmdcd, and in terms of the 
find writ. Giyenundermy hand andfealat 

the day of 17 

years, and of his Majefty^ reign the year. 



NUMBER Xni. 

Form of a Gommiffion fn»n a Borough 
to a Commiffioner to vote for a Burgefs 
to fenre in Parliament. 



TN a council of the borough of holden 

-■^ in the court-houfe thereof, being the ordinary place 
where the council ufb to fit, the day of 

on thoufand feven hundred and 
years: The which day the magiftrates and council of the 
fyH borough of lacing conveened, in obedi- 
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cnce to a precept direded to them by 

Efq; (heriff-flepute of the fheriffdom of 
of the date the day of re- 

quiring them to eled a commiflioner for the faid bo- 
roughy as they ufed formerly to eled a commiflioner to 
the parliament of Scotland^ and ordering the faid com- 
mifConer to meet within the town-houfe of the boron^ 
of being the prefiding borough of the 

clafs or diftrid, upon the day of 

at twelve of the clock in the forenoon, with the 
reft of the commiflioners chofen for the feveral boroughs 
of the faid diftrid, and there to vote for and eled a bur^ 
gefs, out of the difcreeteft and mod fufEcient, freely and 
indifferently, for reprefenting the faid diftrif^ in the en- 
fuing parliament of Great Britain, to be held at Weft- 
minfter upon the day of next, by a 

writ direded to the iheriff of the fhire of 
bearing date at Weftminfter day of 

laft; the faid magiftrates and council, being all qualified 
conform to law, and having heard read the ad of parlia- 
ment againft bribery and corruption, did unanimoufly 
(or by a majority) elcd and chufe, and hereby eled and 
chufe whom they tcftify to be a 

man fearing God, of the true proteftant religion now pu- 
blicly profefTed and authorifed by the laws of this realm, 
expert in the common affairs of this borough, and a bur- 
gefs thereof, their very lawful ai^d undoubted commif- 
fioner to the effed underwritten, giving, granting, and 
committing to him their full power, for them, and in 
their names, and upon their behalfs, to meet and con- 
yeen within the faid town-houfe of as 

being che prefiding borough of the dais or diftrid of bo* 

roughs 
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roughs whereof this borough is one, upon the faid 

day of inftant, with the reft of the 

commiflioners chofen for the feveral boroughs of this di- 
ftri^, and there to vote for and cleft a burgefs of the faid * 
clafc or diftrift, out of the difcrectcft and moft fuiHcIent, 
freely and indiflPerently, to reprefent the faid diftrid in 
the parliament of Great Britain, appointed to be held 
at Weftminfter the faid day of 

next, promifing to hold firm all and whatever things 
their faid commiffioner does in the premifles ; and or- 
dain the clerk to give out an extraft of the above 
commidion, and to affix the feal of the borough thereto, 
Extraded forth of the coimcil-record, and the feal of the 
borough is hereto affixed, by me 

(Signed) clerk. 



NUMBER XIV. 



Form of an Indenture between a SherifF 
and a Clerk of a prefiding Borough. 



'"•■ ^ HIS indenture, made at the borough of 

# the day of one 

thoufand feven hundred and years, and of the 

reign of our fovereign Lord, &c. the year, 

betwixt A. B. Efquire, Iberiff-depute (or fubftitute) of the 
(l^re of , on the one part, and C, D. 

common 
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common clerk of the borough of 

and clerk to the eleAion of a burgefs to fcrvc in pariia- 
ment for the dafs or diftridt alter mendoaedy fjpeciallj 
appointed to make the return of the faid eletf on, con- 
form to the ftatutes made on that behalf, on the other 
part, witnefTeth, That, by virtue of his Majeft7*s writ of 
ele^ion, bearing ted the day of December laA. 

dire(^ed to the fheriffof the faid {hire of 
and to the fherifFs of the (hires of and 

and of the iaid iherifis their fevc- 
ral precepts thereupon, direded to the boroughs of 

for chuiing each of them a commiflioner or delegate tt 
the e£Ped under written, and ordering the reipedive com- 
mifiioners to meet at the faid borough of 
as the prefiding borough for the time, of the clals or di- 
ftrift of boroughs above mentioned, upon the day and 
date of thcfe pr^i'ents, being the thirtieth day after the 

teft of his Majelly*s writ of eledtion aforefaid, and to 
chufe a burgefs for the faid dillridl to reprefent them in 
the enfuing parliament, to be holden at the city of Wcft- 
minfter upon the day of 

next. The commiffioners cho- 
fen for the boroughs aforefaid, being this day met in the 
council-houfe of the faid borough of the 

prefiding borough at the faid eledion, did, by an unani- 
mous vote, (or by a majority of votes), of the laid com- 
miflioners, who produced commiilions duly authentica- 
ted, freely and indifferently chufe and ele^E. F. Ffq; a 
burgefs of the borough of to attend 

and fervc in the enfuing parliament of Great Britain, for 
the faid clafs or dilbrid of boroughs above mentioned, gi- 
ving 
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ving and granting to the faid E. F. full and fuffictenc 
power for himfelf, and the commonalty of the faid claia 
or diftrid, to do and confent to thofe things which then 
and there (hall happen, by « the common council of the 
kingdom, (by the blefllng of God), to be ordained upon 
the affairs mentioned in the faid writ. In witnefs where* 
of, to the one part of thefe prefents, remaining with the 
faid A B. Efq; to be annexed to and returned with his 
Majefty's writ of eledion aforefaid, direded to the (heriff 
of the faid (hire of he the f^d A. 6. and 

C. D. have fet their hands and feals ; and to the other 
part remaining with the {aid C. D. for the ufe of the di« 
ftridt of boroughs before mentioned, the faid A« B. has 
alfo fet his hand and feal, place, day, month, year of 
God, and king's reign aforefaid. 



ERRATA. 

Page 33. line d.fir 1426 read 1427. 

75. line 9. after privy-feal add the mailer of re- 

queib. 
91. line %,for commons r^^ commoners. 
106. in the note, for § 4. read § 8. 
194. line I S.y^r tenor r«w/ tenure. 
237. line 22. y^r however r^cff^ how. 
302. in the note, afier ^ add i. 
348 catchword, for within read its. 
350. line 21. after for add a 
ib. line %/^f9r a read the 



A 



INDEX. 

A 

DJUDGERS have no vote during the legal rever- 
fion, p. 39, 2 1 6. 

■ ■ ■ m ay vote after eiq>iration of the le- 



gal, provided they be in pofleflion ; but, if more than 

one upon the fame lands, the firft infeft alone can 
vote, 2 1 7. 

Alteration of circnmftances, what fufficient to authorife 

turning a perfon oflF the roll, 264, etjeq. 
Articles, Lords of, 62. 
Articles and Applications to be delivered to the clerk-re- 

gifter, to be by him prefented to a convention appoint- 

ed to meet 20 days before the parliament, 71. 
Articles, comnuttee of, declared a grievance>andaboli(h- 

ed, 77, 

B 
Bagimont's roll, 1 54. 

Bribery and corruption ; the effed of, 332 to 340. 
Bribe given to a wife, without the knowledge of her hu- 

iband, does it difqualify the huiband \ 340. 
— — Are thofe who a(k, but do not receive a rewil*d for 

their votes, difqualified ? 341 • 
Boroughs royal, poiiefled of lands holding of the King, 

can they vou in the eledion of a commiflioner from 

the (hire? 198. 
Magiftrates and counfellors of royal borougb$9 how 

chofcn» 319. 

a 



a INDEX. 

Borongh^ tqjzl. Magifirates and coonfellors of> omft be 
annually ^lefted^ and if |I|r eledi|lv.dpes ppt proceed 
on the proper day, none take place^ without a warrant 
for a poll, p. 320. 

■■Not lawful fqr the mmeritf to Separate ^(bpm 
the majority, 322. 

Lawful to any conllituent member, at any meet- 



jng £pe ele^ion of magtftrates p^ coimfellors, or of any 
previous meetings who fhall apprehend any wros^ to 
ji^ 4onf by UicJin^oirity pffyck faceting, t^ comptain 
to the court pf ft$oii« )24« 
■ 'Within what tio^e muftikdi cgoipiaint be pit- 



■iM«a 



■ 

fared^— Caft of Ptttenweem, jilk 

-»Who mii^ be parties to foch complaint, 317. 

-Can abf^t members complain? 329. 

-What wrongs or abpfes are proper gfoonds of 



fuch complaints.— Cafes of Pittenweem, Jcdbnrgh, 
Brechin, and Inverkeithing, 330 to 340. 
Can thpfe cal{ed as defenders to Aldi cpnplaiots 



be brought as witneffes for the complainers? 343. 

commiffioners from, how elected, 3479 ftfif* 

Ho^ muft their commi€ions be authenlicated? 



3^' 



^What are their qualifications ? 353* 

-: Precepts for chufing fuch commiffiooMff, bj 

whom i/Toed, and to whom dtfe6ted, 347. 

T heir reprefentatives, where and how choieiii 



T heir neccflary qualifications, 371, eefy. 



Boroughs royal divided into di£ferent diftrids, 88. 



1 N D B X. ) 

Bordi^lis rofll.'Prefiding borough whkktpwSS and 36^. 
■^ ■ — ^Has a caffing vote in eafe of an c^aality, 36*1. 

C 
Church of Scotland, 41. 
Ad of annexation of the church-lands to the 



crown, 46. 

— Pre(b jterian form of govemaient approved of in 



parliament, 48. 

———Order of bi(hoi;>s reftoredj 52 

.. .— — Epifcopal form of government abolUhed in 1640, 

S3- 
*— — Reftored again in 1662, 54. 

-Declared a grievanoe in 1689, and totalij abo* 



li/hed, 55. 
Church^lands how valued, 1 54. 
Eil^od into a temporal lordflup, the vaflal^ 



whereof have taken the benefit of the a^ of annex* 
ation afford no freehold (qualification, 197. 

Claims for enrolment, what muft they contain, 138* 

Claims and objedions to perfons ftanding upon the roll; 
when, and with whom muft thej be lodged, ib. 

Claims or objedions lodged with the fheriff-clerk need 
notbe figned, 14?. 

Claim fuf^ined, though not lodged till 4 o'clock in the 
afternoon of the 6th of Auguft» though the Michael- 
mas meeting was held on the 6th of Odober, before 2 
in the afternoon, 140. 

Claim, not neceiTary that a claim mention the prccife va- 
luation of the lands, 1 39. 
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Claini, miirqprefentmg the place of regiftrattlon of tlift 

claimant's ^(eifiny not fnftained, p. 140. 
' ■ Not neceflaxy that a claimant attend the meeting 

of freeholders in perfon, 142. 
*■ T he freeholders have a difcretionary power as to 



the order of confidering claims, ih. 
Complaints fummary.— Perfons refafed tp be admitted 
tOy or ftruck off from the roll, may complain to the 
court of Seflion, 117. 

Delay to enrol, held equivalent to a refiifal, ih. 

W hether a complaint be competent when the free* 



holders repel an objedtion for ftriking a perfon off the 

roU, III. 

——Freeholders apprehending that a perfon has been 



wrongfully enrolled, may complain to the Lords of 

Seflion, 120. 

-*— Whether complaints can be received from perfons 



who do not ftand on the roll at the time, 122. 

-*— Who muft ' be made parties to complaints before 



the court of fcffion, 131. 

-'—Method of ferving a complaint, 132. 

Freeholders proceeding againft a complainer after 



his complaint is ferved, guilty of a contempt of courti 

133- 
—Can new evidence be received before the court of 



feflion in order to fupport a claim for enrolment ? 127 
and 373. 
— ^Can new obje(5lions, not moved at the freeholden 



meeting, be fet up againd a claimant's title under & 
complaint before the court of fcfllon ? 125. 
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Coittplaiat. Tic freeholders judgement, refofing to admits 
or flriking off the roll» being affirmed by the conre of 
feffion, the complainer forfeits L. 30 of penalty, with 
full cofts of fuit, p. 1 24. 

What if the complaint be preferred in the joiAC 

names of a liferenter and fiar ? 115. 

•Sheriff and ftewart-derks muft immediately obeyi 



the judgements of the court of feflion in complaints, 
under the penalty of Lte 100, 121 • — 

Contention of ellates> what, Ss. . 

Convocation of the King's lieges, what, 107. 

Coroner: The offices of coroner and icrjeant afford no 
freehold qualification, 194. 

E 
Election of commiffioners from ihires, where held, a8o« 
Diet of, how publifhed, 279. 
Prcfes and clerk, how chofen, 282. 
Minutes of eledion, by whom figned, and tf 
whom delivered, 204. 

— ^Mode of procedure in eledingcommifiioiners from 

ihires, 297. 

-Reprefenutives of royal boroughs, where» and 



how eleded, 354, itfi%. 

-Perfons incapable of being elefted, 354 to 258, 



and 271 to 275. 
Entail, Does an infeftment upon a difpofition by an heir 

of entail barred from the power of aliening, afford 2t 

title for enrolment ? 214. 
Extent old, fdrty QiiUing land of, what, 148* 
' W hat evidence neceffary to (how that lands are 

truly ^ forty (hilling land of old extent, 1 57, etfet[s 



t u n E Jk 



Esttot iAi* Two cwwtf flulUflg lafldi tq^ tm u toeif 

■■ . LwwU eitended toKetber wkh an aHttualratt of 
one merk out of certain othev lands, to ten merks, toi* 
^ ficient for earolmcnt^ ib. 
— — — A twenty merk laud divided mto two moioriciy and 



^ reAcd in two difteent proprieton, glwt ntilbtr m thfe 
to be tnroUed^ i64» 

T he eld extent mud be diftina from tk« fen-diities 



in feu-lands: This exphdnedi i^i. 

Heirs-ponioners fucceeding Co a ibrtf ftilfing land 



^ of old extant, has the fim of thi" eMeft a tkle to lie em 

rolled? 170. 

P 
FifliiAgs. A fr«didld qualification, if valued In tbe cefi- 

books, 194. 
Formula, 98. 

#rdeteldefi toll, &0W made up, 1 1 3. 
^Their Michaelmas head-courts, when to be 

held, 116. 
.-^- ^The original conftituent members of their 



annual meeting at Michaelmas, who, 133. 

— Extrad of the roll made up at each meeting. 



and of the mniutes> mufl be delitered ^^/at to the flie- 
riff-clerk to be infcrted in the (hertff-books, and pro- 
duced at next meeting, 134. ' 

■■ ■Sheriff-clerk, negk^g or refufing to infert 



the rolls or minutes in the ffatriff-books, or to girc 
figned copret or c x vt dd ^ thereof, fotfeits L. ioq, ih» 



INDEX r 



V 



freeholders. The principal books not being produced at 
a meeting of freeholders, a copy extra^d and fignedby 
the ilieriff*€lerk fiiflkieat to fopply their place, p. 151* 

r —— ^beriff-cleririgiTing falie eopies of the roU or 

minutes, forfeits L. ioo» and becomes incapable of hbkU 
iug his office, ib. 
. ■ I M ethod of chafing the ^refes and clerk, ib« 



Minutes of their elcdion, by whom figned, 

136. 

■ ■■■■■■> Oaths to be taken by the fireholders at tii«ir 



I • 



meetiogf, ib. and 281, 

■ . ■ ■ ■ — r-Quakers, their folemn affirmation fuffident^ 



ijy. 

. > ■ Oaths to be tdien by the citrfcs to the meet- 



lag i^lreeholders, fl>. and 896. 

— Method of making up the roll at Michaelmas 



meetings^ or meetings for ele^tonSf 1^7. 

-Two pcTibns enrolled on the fi^am kmdsj the 



•••«—•» •••'•^•"» 



one as fiar, smd the other as liferenter, ought to be fo 

diftinguifhed in the roll, 142. 
Treeholders hare no power to review the proceedings of 

former meetings, lb. 
^ —Have no right to call for the warrant'or'a 

charter, or to enter into a difcufllon of a claimant's pro« 

grcfe, 207. 

'_ — One freeholder may conltitute a meetings 143. 

"If the freeholders negled to meet at Michael^ 



mas, is there any remedy ? 144. 

' . - _. 

-Qualifications pf a fireehoIdeTi fo &r as relates 



x% the titlci what, 146, eifij. 
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H 

Head-courts* formerlf three, now only one in a year, 34. 

When to be held. 1 16. 
Heirs-apparent entitled to be enrolled by virtue of thetr 

predeceiTors infeftments, 225. 
■ .. A grandfon by the mother's fida cannot be 

enrolled as apparent heir to his grandfather, bat muft 
be firil ferved» 227. 
— «— — ^— No obje^on to an heir being immedutely 



enrolled, that he has made up titles in his own perfim» 

228. 
Hnfbands may vote in right of t&eir wives freeholds, and 

widowers of heirefles in virtue of the coortefy, ai6« 
Hulbands cannot vote upon the apparency of their wives, 

229* 

Muft an heir-apparent lodge a claim two ca- 

' lendar months before the Michaelmas meeting? ib» 

I 

lofeftment muft be taken, and feifin regiftered, one year 
before enrolment ef any perfon claiming, 203. 

Date of prefenting fcifins to the keeper of the 
regifier, and of his marking them in the minute-book, 
reckoned the date of the regiftration, 206. 

-Infeftment, though not regiftered till more 



than fixty days after it is taken, is it a good title for 
enrolment? ib. 

-Difpenfing claufes in a charter, fuffidenc to 



fupport an infcftment taken at one place for feveral 
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difcontiguous parcels df land> though the union be dif* 
fohred by an alienation of a part, p. 2o8^» 
Interdiftion no objeAion to a perfon*s being enrolled, 254* 

L 

Liferent* right entities to vote, 2x5. 

Liferenter and fiar of the fame lands may both be enroll- 
ed ; but the fiar cannot vote when the liferenter claims 
that privilegCj ib. 

M 
Minor freeholders, or fatuous, cannot be enrolled, 253. 

N 
Nominal and fiAitious, 237, to 252, 

O 

Oaths to be taken by peers. See peers. 

■■■ ■ ■ T o be taken by freeholders, 136, and aSr. 

— — ^To be taken by the clerk to the meeting of free- 
holders, 296. 

■ T o be taken by clerks of royal boroughs at the elec- 
tion of a commifHoner or delegate,* '3 50. 

^To be taken by magiflrates and counfellors at fuch 

eledUon, /5a/pxv, ct ^^i» 

To be taken by the common clerks of prefiding bo- 
roughs at the elcdlion of their reprefentativss, 355* 

— — ^To be taken by commiflioners from boroughs at 
fuch eleftions, 359. | 

Oath of truft and poflefllon, 231, eifiq. 

Muft be taken, if required, at any meeting of free ; 

holders, whether for clcdUon or adjufting the rolls, 234. 

B 



to INDEX. 

Oatbof truft, &c« cannot be put till after the 

prefes and clerk, p. 235. 
— - — ^Muft be taken by commiflioners from fliires, if cho- 

fen in abfence, before taking their feats, 299* 

P 

Papifts, and thofe who refufe to take the formula, can nei« 
ther. eled, nor be eleded members of parliament, 254. 
Parliament, Englifh, its rife and progrefi, 5. 

- When reprefentatives were firft fent from 

counties, 15. 

Whfen firft fent from boroughs, i6« 
-When parliament was fcparated into two hon- 



fes, 17. 

Parliament, Scotch, its origin and firft conftttution» to. 
— Reprefentatives from boroughs introduced in 
the reign of Robert Bruce, 24. 

•Small barons relieved of the burden of attend- 



ing in parliament, 29^ 

— Fings impofed on abfrnt members, ib. 

.._ Common ipeaker of parliament, ^o. 

Dailj allowance to commiflioners {rom ilures 



and boroughs, ib 

CommiiEoners from (hires clewed yearly, 34. 
-Majority of the three eftates fufficient, though 



one (hould entirely diffent, 57. 

-Subfidies, how granted in the Scotch parlia- 



ment, 79, 

Parliamcot of Britain, how compofed, 86. 
Peers of Scotland, who, 95. 



* 
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pMrStBritiili, not enddcd to rote in the eledi<m of tlie fix- 
teen Scotch peers, p. 96. 

Peers» Englifli^facceedmg to a Scots peerage, may Tote. ih. 
-Cafes as to that matter of the Dukes of Hamilton, 
Queenfbeny, and Argyle, 96 and 97. 

-Peers, minors, or papifts, cannot vote, 98. 
-Nor, if fuipeded of popery, nndl they fwear, and 
fubfcribe the formula, ib. 
•Oaths and declarations to be taken by peers, 99 to * 

lOI. 

-No peer entitled to eled, or be eleded, who, within a 
year preceeding, has been twice preient at Divine ler- ' 
vice in any epifcopal meeting, the pallor whereof has 
not taken the oaths to government, and does not pray' 
for the King by name, and for all the Royal family, in 
the fame form as in the liturgy of the Church of Eng- 
land, lOI. 

-Abfent peers may vote by proxy, or fend figncd" 
lifts, loa* 

^Neceflary formalities of proxies and figned lifts, lozr 

to 105- 

-p Can peers &tuous vote ? 105. 

peers called to vote by proclamation, io6« 

-Muft come with their ordinary attendants only, ib. 
-Muft treator debate of nothing but the eleAion, 108. 
-Method of procedure at the eledion of peers, 1C9, 

to III. 

-Their eldeft fbns incapaUe of eleding, or being e- 
Jeded, commiflloners from fhires or boroughs^ 255. 
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Penalty upon the commiflloner laft eleded^ or the (he* 
rlflF-cleirk receiving the voto of any perfon who does 
not (land upon the roll, or not calling for or refufing 
the vote of any perfon whofe name is upon the roU, in 
the choice of prefes and clerk, p. 28a» ttfef^ 

m- ■ I For tht (heriff-clerk*s rejeding, or refufing to fign 
the minutes of the eledion of prefes and clerk, or fign« 
ing falfe minutes of fuch eledion, 294. 

For freeholders feparating from the majority, and 



fetting up any perfon as prefes or clerk, other than 
thofe cho&n by the majority, 295. 
■ On thofe who prefume to a^ as prefes and clerk, 



without being chofen by the majority, ib, 

•— r — On the prefes receiving the vote of any perfon not 



funding upon the roll made up by the meeting for e- 
lection, or not calling for, or refufmg the Tote of any 
perfon flanding upon that roll, 298. 

On the clerk to the meeting of frediolders refufing 



to return the perfon ele^ed by the majority, or return* 

ing any other perfon, 30 T, 

On the fberiff's failing to annex to the writ tke 



return made by the clerk to the meeting of freeholders, 
or annexing a return made by any other* perfon, 304. 
—On the clerk of the crown neglecting to enter re- 



turns made to him by the fherifiTs, or making any alte- 
ration, unlefs by order of the Houfe of Commons, or 
giving a certificate of any perfons not returned, 317. 
- ■ ■ On perfons ele(!led by a minority prefuming to vote 



in the cleftion of magiftrates and counfelJors of royal 
boroughs, 323, 
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Penalty on perfons eleded by a* minority prefuming to 

aft as magiftrates or coonftllors, p. 323. 
On fli^ffs negkaiiig thfcir duty ifl tht deliV6fy of 

precepts to the magiftrates of toyal boronghs* 348. 
.On magiftrUes to whom precepts are direded ne- 



gleding their duty, ib. 

On clerks of royal boroughs negleding or refufing 



to (ign and feal a comnuflion to the commiflioners e- 
le£led by the majority, or figning sOid fealing a com- 

miflion to any other perfon, 352. 

On any perfon other than the common derk of a 



royal borough prefuming to ad as fuch, and making 

out a commiffion to any other than the comonfliooer 
appointed by th€ majority, 353* 

-On common clerks of prefiding boroughs negled^ 



ing or refufing to rttum the perfon elcded by the ma« 
jority of commiffionersy whoft ccmmnflions ue duly 
authenticated, or returning any otket pcH(Hi» 357^ 
-On (henSs negleding or rcfufing to annex to th^ 



•writ the return made by the derk to the prefiding bo.* 
rough, or anneHmg to it a>etum niade by any other 
perfon, 369. 

Penalty and diiability infliaed on thofe who tranfgrefs 
the aa of the 2d of George IL cap. 24, p. 259. 

For other pen^tics, fee Complaints, f rccioidcn, 
and Supply. 
Polli witrant for, 344, &c 
— ^To whom dirtaed, 347. 
Premunire, penalty of, 108. 
Friry. council of Scotland abolifbed, 92. 
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R 

Retoor. No obje&ton to it» that there were not fifteen 

jury-meaupon the inqueft, p. 163. 
No objedtion to a retour's being evidence of the 

old extent, that at the time of its date the lands held 

of a fubjedt fupcrior, 164. 
Retours of church-lands, if fufficient to prore the old 

extent, 166, etfeq. 
Returns. Clerks chofen by the meeting of freeholders mnft 

return to the fheriflF the perfon ele^d by the majority 

of the freeholders {landing upon the roll, 301. 
.Sheriff mud annex to the writ the return made by 

the clerk chofen by the majority of the fireeboldcrs, 

and return the writ to the crown*office, 304* 
.._— Coinmon clerk of the prefiding borough mull re- 



turn to the (heriff of the county the perfon eleded by 
the majority of the commiffioners from the fereral be- 
roughs of the diftrid, whofe commiiSons are duly an- 
thenticated, 357. 

.«. Sheriff mufl annex to the writ the return made 

by the clerk of the prefiding borough, 369, 

S 

Shires, how reprefented in parliament, 87. 

^Their reprefentatives, why termed commiffioners, 

300. 
— Mode of procedure in their ele^ion, 227, etfiq* 



Soldiers mud remove to the diltance of two miles froiQ 
all places of election, i j i. 
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Supply* commiflioners of, what are their neceflary qnaK^ 
fications, p. i86« 

W hat number of commii&oners neceflary to coa- 
ditate a qnorum, 1 88. 

.Convecner may call a general meeting, notwith- 



ftanding an adjournment to a more diftant day, 1S9. 
-Commiifioners muft take the oaths of allegiance 



and alijuration, and fubfcribe the aflurance, under the 
penalty of L. 20, lb* 
Sutherland, county of, its particular circumftances vxth 
regard to the eleding a commiflioner, 199, etfeq. 

T 

Teinds. Can they aflFord a freehold qualification ? 195. 

Title. The title on which one claims are to be enrolled 
muft be abfolute, and not depend on the will of ano- 
ther, an. 

■ ' A difpofition of lands containing an affignation to 
a charter, but referving the property, or dondmum mtile^ 

. to the granter, does not afford a title for enrolment^ 
230. 

Union of the two kingdoms, 85. 

V 

Valued rent, what and how eflabliihed, iTi%tffeq. 
Valuation, dtTifionsof, howoEiade, 178 to 191, ^y?f* 
At what meetings can they be dirided, 187* 
— — -Divifian made by a private meeting, if cos* 

finned by a fobiequent legal flieftisig, is thereby vafi'* 

dated, i88. 
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Valoadon. Who muft be called in a diTifion of ralnati-* 

on? p. 190* 

Ho other eridence of valuation can be recei- 
ved by the freeholders but what arifes from the boob 

of the commiflioners of fupply, 193* 

-If the commiflioners of fupply commit inju« 



dice or mifbdces in dividing valuations, what remedy 
lies? fjS^etfeq. 

■ What if they refiife to divide valuations, 180, 



etfeq. 

-Four hundred pounds of valuation a fuffici- 



ent title for enrolment, though the lands be adtually 
retoured to lefi than 40 (billings, 193. 

W 

Wadfets proper, entitled to a vote; improper not, 39 and 

218. 
1.1 Claufe empowering a wadfetter to call for his nao- 

ney, not ncceflary, 319* 

-No objedlion to a wadfcttcr's right to be enrolled. 



that the reverfer is to have the benefit of the cafualties 
of fuperiority, 220. 

Wadfct of a fuperiority a good title, though the feu-duty 
be precifcly equal to the intereft of the redemption- 
money, 221. 

■ ■ n Whether a fimple renunciation by the wadfetter, 
without a declarator of redemption or relignation, will 
entitle the reverfer to be admitted to the roll, 222. 

Writ ifTued by the clerk of the crown to the fheriffs of the 
feveral counties, 277. . 

-How to be publifhed, 279 and 347, 
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